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PRELIMINARY STATEMENT

The Government respectfully submits this memorandum of law in opposition to the

motion of Cyril Smith pursuant to 28 U.S.C. § 2255.  Smith’s motion raises two broad claims,

both predicated on alleged ineffective assistance of counsel by his attorneys at trial and on direct

appeal.  First, Smith argues that counsel were ineffective for failing to challenge the sufficiency

of the evidence to sustain his convictions on Counts One, Two, Three, Five, Six, and Seven of

the Indictment.   Second, Smith argues that counsel were ineffective for failing to challenge the1

admissibility of certain evidence admitted pursuant to Rule 404(b) of the Federal Rules of

Evidence through witness Charisma Adderley.

  As explained below, while Smith’s Section 2255 motion form states that counsel were ineffective1

for failing to challenge the sufficiency of the evidence as to all the charges of which he was
convicted at trial, Smith’s memorandum of law in support of his motion makes no such argument
with respect to Counts Eight and Nine, relating to Smith’s drug dealing in 2005, and thus the
Government deems Smith’s motion not to reach those counts.
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Neither claim has any merit.  As explained below, because the evidence was more than

sufficient to support Smith’s convictions on all the charges of which he was convicted at trial,

and because the so-called Rule 404(b) evidence adduced through Adderley was properly

admitted, Smith’s counsel cannot have been ineffective for failing to raise the challenges he

specifies.  Accordingly, Smith’s Section 2255 motion must be denied, without a hearing.

BACKGROUND

A. Charges and Procedural History

Superseding Indictment S2 05 Cr. 922 (DLC) (the “Indictment”), filed on August 23,

2006, in nine counts, charged Smith with narcotics trafficking and committing three separate

drug-related contract murders in the Bronx, New York. Specifically, Count One charged Smith

with conspiracy to distribute and possess with intent to distribute 50 grams and more of “crack”

cocaine, one kilogram and more of heroin, and five kilograms and more of cocaine, from at least

in or about 1998 up to and including in or about 2002, in violation of Title 21, United States

Code, Sections 841(b)(1)(A) and 846. Counts Two, Four, and Six each charged Smith with a

violation of Title 21, United States Code, Section 848(e)(1)(A), for intentionally killing,

respectively, Sanford Malone, Jamal Kitt, and Terrence Celestine, while engaged in a drug

trafficking crime punishable under 21 U.S.C. § 841(b)(1)(A). Counts Three, Five, and Seven

each charged Smith with a violation of Title 18, United States Code, Section 924(j), for causing

the deaths of, respectively, Malone, Kitt, and Celestine, through the use of a firearm during and

in relation to a drug trafficking crime. Count Eight charged Smith with conspiracy to distribute

and possess with intent to distribute 50 grams and more of crack in or about August 2005, in

violation of Title 21, United States Code, Sections 841(b)(1)(A) and 846. Count Nine charged
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Smith with distributing and possessing with intent to distribute crack on August 30, 2005, in

violation of Title 21, United States Code, Section 841(b)(1)(C).

Trial against Smith commenced on May 14, 2007, and concluded on May 30, 2007, when

the jury convicted Smith on all charges except Count Four, on which Smith was acquitted.  On

December 14, 2007, this Court sentenced Smith principally to life imprisonment on Counts One,

Two, Three, Five, Six, Seven, and Eight, and to 20 years’ imprisonment on Count Nine, with the

sentences on Counts One, Two, Six, Eight, and Nine to run concurrently, and the sentences on

Counts Three, Five, and Seven to run consecutively to one another and to the other Counts.

Smith filed a timely appeal, and in a Summary Order dated October 8, 2009, the Second

Circuit affirmed his conviction and sentence in full.  See United States v. Smith, 348 Fed. Appx.

636, 2009 WL 3227220 (2d Cir. Oct. 8, 2009).  On January 25, 2010, the Supreme Court denied

Smith’s petition for a writ of certiorari, 130 S. Ct. 1310.

B. Statement of Facts2

1. The July 1998 Murders Of Jamal Kitt And Terrence Celestine

Smith murdered Jamal Kitt and Terrence Celestine three weeks apart in July 1998, using

the same nine-millimeter semi-automatic pistol. He did so at the behest of Bronx drug dealer

Edgardo Colon, who wanted Kitt and Celestine dead because they were interfering with Colon’s

drug business. Colon solicited Smith to commit the murders by promising to give Smith drugs to

  The statement of facts is drawn from the Government’s brief on appeal, a copy of which is2

enclosed with this memorandum for the Court’s convenience.  The statement of facts addresses only
the conduct underlying the counts of the Indictment as to which Smith is alleging ineffective
assistance of counsel, namely, Counts One through Seven, regarding Smith’s drug dealing and
murders in the period 1998 to 2002.
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sell on his own. Smith committed both crimes with his close associate Rafael Ramos, who

testified about the murders and the conflicts giving rise to them under his cooperation agreement.

a. Background To The Murders

Colon and Smith grew up and lived in the same public housing complex, known as the

Monterey Projects, located in the Bronx between East 180th and East 181st Streets, and

Monterey and Lafontaine Avenues. (Tr. 752, 758).  The Monterey Projects consisted of two large3

buildings, one with the address of 2111 Lafontaine Avenue, and the other with an address of 558

East 181st Street. (Tr. 752). Ramos lived a block away from the Monterey Projects, on East

180th Street. (Tr. 672, 752). While Ramos was close friends with Colon since at least the early

1990s, when they were involved in several shootings and other crimes together (Tr. 680, 688-96,

757), Ramos was not friendly with Smith when they were young (Tr. 752). He became close to

Smith in the spring of 1998, a few months after Ramos returned to the neighborhood following

his imprisonment for several years on unrelated charges. (Tr. 671, 752-58).

By early 1998, Colon was making a lot of money selling “weight,” that is, dealing in

wholesale quantities or kilograms of narcotics, and also supplying drug spots in the Bronx.

(Tr. 115-16, 754-55, 762-66, 787-89). Colon’s operation, based in the vicinity of 180th Street

and Monterey Avenue, distributed cocaine and crack. (Tr. 297, 302). Colon was the “boss” of the

business and he supplied other dealers with kilogram quantities of drugs. (Tr. 297, 299, 763-65).

By 1998, Smith was distributing drugs as well, primarily outside of New York City,

where he could make a higher profit. (Tr. 756, 768-69, 828-29, 1260-62). In particular, Smith

and an associate were using different “females” to take drugs to Virginia to sell. (Tr. 768-69).

  “Tr.” refers to the trial transcript; “GX” refers to the Government’s exhibits at trial.3
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Immunized witness Charisma Adderley was one of the “females” Smith used for this purpose.

Adderley grew up in the Monterey Projects, and was involved for years in a sexual relationship

with Smith starting when she was 11 and he was 15 or 16. (Tr. 1254-55). Adderley first

transported crack for Smith in or about the winter of 1996, when she drove with him to Albany

carrying a small “ball” of crack. (Tr. 1256-60). Starting in the summer of 1997, Adderley

transported crack to Winchester, Virginia, for Smith between 15 and 20 times, typically secreting

the drugs on her person or in her body, and each time receiving a few hundred dollars from

Smith. (Tr. 1260-66). In addition, during the period from 1997-2000, when Adderley herself was

selling crack in and around the Monterey Projects, at least twice she obtained her supplies of

crack from Smith. (Tr. 1245-47).

In the spring of 1998, after Ramos had returned from prison, Smith remarked to Ramos

that Colon was “caking it,” that is, making a lot of money selling cocaine. (Tr. 754). Smith also

made clear that he wanted Colon to “hit him off” with drugs that Smith could sell outside of New

York, and asked Ramos to intercede with Colon on Smith’s behalf. (Tr. 756-57, 766). Ramos

agreed (Tr. 757), but when he spoke about the subject with Colon, Colon refused to give drugs to

Smith and his associates “[b]ecause of the[ir] skin complexion” — that is, Colon did not trust

Smith and his associates because they were black and Colon was Puerto Rican. (Tr. 767).

b. The Murder Of Jamal Kitt 

On the night of July 5, 1998, Ramos and Smith were hanging out in front of the Monterey

Projects when they overheard Colon having a conversation with a man known as “Dylan,” who

managed a drug spot for Colon. (Tr. 787-88; see Tr. 537-43). During the conversation, Colon

“was mad because some guys got into his drug spot. . . . And he wanted the guys out of there.”
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(Tr. 787). Dylan had talked to the intruders already on Colon’s behalf without success. (Tr. 787).

Colon then asked Ramos if he would “take care of it,” which Ramos understood to mean “shoot

the guy” who was infringing on Colon’s spot. (Tr. 788). Ramos “hesitated to take the job,”

however, and when he did so Smith spoke up and said, “yo, I’ll take care of it, I’ll handle it.”

(Tr. 789-90).

In response to Smith’s offer to “handle” Colon’s problem, Dylan noted that the shooter

“can’t be nobody black.” (Tr. 788). Ramos explained that because Dylan — who was African-

American (see Tr. 537-38, 665; GX 25) — had already approached the intruders at Colon’s spot,

“if something happens and a black guy comes and shoots these guys, Dylan is going to get

blamed for it.” (Tr. 788-89). When Dylan stepped away from the conversation, however, Colon

advised Ramos and Smith that he “didn’t care who handles it, as long as they get [it] done.”

(Tr. 790). Ramos and Smith took on the job. (Tr. 790). Before Ramos and Smith drove off with

Dylan, Colon assured them that they would be compensated for their efforts — specifically,

Colon agreed to give Ramos funding for an apartment and told Smith, “I got you,” which Ramos

understood to mean that Colon would give Smith “some drugs to go out of town.” (Tr. 791).

Dylan drove Smith and Ramos to another location in the Bronx, where Dylan retrieved a

loaded black nine-millimeter handgun that Ramos placed in his waistband by the small of his

back. (Tr. 791-93). Dylan then drove to the area of Colon’s drug spot, on Chisholm Street

between Freeman and Jennings Streets. (Tr. 533-34, 793; GX 60A-60F). As Dylan drove past the

spot, Ramos saw several people on the corner, including a man sitting in a beach chair on the

sidewalk and woman next to him “with a little boy.” (Tr. 793). Dylan told Smith and Ramos that
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the man in the beach chair — Jamal Kitt — was one of the guys “doing the hustling” at the spot.

(Tr. 794). Dylan then dropped off Smith and Ramos a block away. (Tr. 794).

As Smith and Ramos walked down the street toward Kitt, Ramos got “nervous” and

“wasn’t sure if [he] was going to do it or not.” (Tr. 794-95). When they were across from Kitt,

Ramos pulled the gun out of his waistband and cocked it; but Smith saw that Ramos was

“hesitant,” so Ramos passed the gun to Smith. (Tr. 796). Smith then began firing away at Kitt,

who attempted to dodge the bullets and eventually ran away toward Jennings Street. (Tr. 796,

799). When the shooting started, the woman who had been with Kitt put her son against the wall

in front of her, and “covered her son [with her] whole body facing the wall.” (Tr. 798-99).

Smith fired until the gun was out of ammunition, at which point Ramos took it back from

Smith because, as Ramos explained, “To Dylan’s knowledge . . . it wasn’t [supposed] to be a

black shooter. It was supposed to be a Spanish shooter so [Dylan] don’t get blamed for it.”

(Tr. 799-800). After taking back the gun, Ramos saw that the woman with the small boy was

looking at him. (Tr. 799-801). Ramos “waved her off” with the gun in his hand, and she “grabbed

the kid and went into the building.” (Tr. 801). Ramos and Smith then ran separately back to the

meeting point, after which Dylan drove them to another part of the Bronx. (Tr. 802-03).

Ramos’s account of the murder and its backstory was corroborated in almost every detail

by Keisha Lespierre — Kitt’s girlfriend at the time of his death, and the woman observed by

Ramos and Smith sitting next to Kitt — except for one important point: Lespierre testified that

the person who shot Kitt was a light-skinned “Spanish” man, and not the Spanish man’s black

companion. (See Tr. 533-39, 542-46 (discussing Lespierre’s sales of crack on behalf of “Dylan”);

Tr 549-56 (discussing events leading to Kitt’s murder)). In October 1998, Lespierre picked a
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suspect from a photographic array as being the “Spanish guy” who she claimed was the shooter.

(Tr. 560-62; GX 105). The photograph she picked was not Ramos, and did not resemble him

except in the most general sense. (Compare GX 5 with GX 105).

Officers who responded to the scene on July 5, 1998, found Kitt collapsed at an

intersection one block away from Chisholm Street. (Tr. 521). Kitt was hit by three gunshots and

died the next day. (Tr. 1134-36; GX 106). A crime scene officer recovered 11 nine-millimeter

shell casings, all of the same brand, in front of 1306 Chisholm Street. (Tr. 393; GX 100A-100C).

Officers also recovered from Kitt’s clothing $121 and two small bags of crack. (Tr. 525-28).

The day after Kitt’s murder, Ramos told Edgardo Colon that “it was done” and that Smith

had been the shooter. (Tr. 804). Ramos also told Colon that he had to “take care of” Smith by

giving him drugs to take out of town. (Tr. 804). Colon said that he was “doing bad with the

money” right then, and to give him a couple of days. (Tr. 804). Ramos relayed the message to

Smith, who was mad at Colon and felt like “punching him in the face.” (Tr. 804-06). As far as

Ramos knew, Colon never gave Smith any money or drugs directly for Kitt’s murder. (Tr. 807). 

c. The Murder Of Terrence Celestine 

Roughly three weeks after Kitt’s murder, in the early morning of July 30, 1998, Ramos

was again hanging out with Smith and Colon in front of the Monterey Projects, when two people

who also lived in the complex — “Tex” and “Trib” — passed by. (Tr. 808). Tex (Celestine) was

a crack dealer who lived in 2111 Lafontaine Avenue with his Dominican girlfriend and sold

crack behind the Monterey Projects. (Tr. 807). Trib (Luis Martinez) grew up and still lived in 558

East 181st Street. (Tr. 809; see Tr. 565). When Celestine and Martinez walked by, Colon

remarked to Ramos and Smith, “Tex has got to go,” referring to Celestine. (Tr. 808). In response,
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Smith asked “what’s up?” and said that he would “take care of it.” (Tr. 808). Ramos warned

Colon in Spanish not to let Smith do the job because Colon had “fucked up” by not giving Smith

any money “the first time,” i.e., for the Kitt murder. (Tr. 808). But Colon assured Ramos, “no, I

got him. I got him this time.” (Tr. 808). Ramos understood this to mean that “this time [Colon]

was going to hit [Smith] off with the money, with drugs.” (Tr. 810). Colon then took Smith into

the 2111 building. (Tr. 808, 810).

Colon called Ramos into the building a few minutes later and took him into the stairwell.

(Tr. 811). There, Ramos saw Smith dressed in a black jeans-type jacket with a hood, and gloves.

(Tr. 811-12). At Ramos’s suggestion, Colon obtained a bicycle-messenger mask for Smith that

covered the lower half of his face. (Tr. 813). Ramos left the others in the stairwell and went to

the roof of the nine-story building to locate Celestine. (Tr. 814). Ramos saw Celestine in the

courtyard behind the 2111 building with his girlfriend, Martinez, and other people nearby.

(Tr. 814). Ramos returned to the stairwell, told Smith where Celestine was, and told Smith “not

to go crazy,” meaning “[d]on’t start shooting at everybody.” (Tr. 814-15). Ramos and Colon then

left after telling Smith to give them enough time to get back to the front of the projects. (Tr. 816-

17). At the time, Smith had with him the same gun that he had used to murder Kitt. (Tr. 817).

Within two minutes of returning to the front of the building, Ramos and Colon heard “[a]

lot of loud shots.” (Tr. 817). They walked around to the rear of the Monterey Projects and saw

Celestine lying dead on the sidewalk. (Tr. 817-18). Ramos walked to a store on 180th Street, saw

the police arrive, and then stayed on the street outside the projects for an hour or more. (Tr. 818-

19). Eventually, Ramos went inside an apartment on the fourth floor of the 558 building where

his friend “Monty” lived. (Tr. 819). Ramos saw Smith inside Monty’s bedroom and took from
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him the black hooded jacket that Smith had been wearing, cut it up into pieces, and threw the

pieces into the building incinerator. (Tr. 819-20). Ramos also told Smith to “[g]et rid of” the

black gun, and Smith replied that he would “take care of it.” (Tr. 820).

Ramos’s account of the murder was, again, highly corroborated. Luis Martinez testified

that he and “Tex” (Celestine) had been getting high one night in late July 1998, and by roughly

four or five o’clock in the morning they were both in the rear of the Monterey Projects. (Tr. 565,

567). Martinez sat down on some steps a few feet away from Celestine, and just then someone

passed behind Martinez and got in back of Celestine. (Tr. 567-68). As Celestine stood up, the

man behind him shot Celestine through the right side of the face. (Tr. 569). Celestine dropped to

the ground (Tr. 579), while Martinez “buckled down,” covering his head with his hands as he

heard “ten or so” gunshots (Tr. 568-69). After shooting Celestine, the gunman approached

Martinez and told him not to look at him. (Tr. 569). Scared that he was going to be shot in the

back of the head, Martinez did look up and was promptly shot through the upper left thigh.

(Tr. 570). Martinez ran to the hospital, where he was told that he was lucky to be alive since the

bullet had only narrowly missed his artery. (Tr. 570-71, 579). Martinez testified that the man who

shot him and Celestine was wearing a “dark denim hoodie suit,” meaning a three-quarter length

jeans jacket with hood. (Tr. 575-76).

Policeman Terry Poole was the first officer to arrive at the scene, between one and three

minutes after the shooting occurred. (Tr. 604-06, 609-11; see Tr. 600-01). Poole saw a black man

lying on the sidewalk in the rear courtyard of the Monterey Projects with an Hispanic woman —

later identified as Celestine’s girlfriend — kneeling over him. (Tr. 606-09, 611). The victim was

“laying in a pool of blood,” with multiple gunshot wounds so recent that they were still actively
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bleeding. (Tr. 612, 614). Poole asked the woman if she saw what had happened, and she pointed

to the rear of 2111 Lafontaine and said that a “male, black, dressed in all black” had “just shot

her boyfriend and he ran into the rear of 2111 Lafontaine.” (Tr. 613-15). Police efforts to locate

the shooter in that building were unsuccessful.

Celestine was pronounced dead at the scene. (Tr. 1138). The medical examiner testified

that Celestine had been shot a total of 13 times, including three times in the head. (Tr. 1138-39;

GX 131). The NYPD recovered 13 discharged nine-millimeter shell casings from the area around

Celestine’s body (Tr. 640; GX 125A-125C), as well as several crack vials (Tr. 622-23, 634-35;

GX 126). A ballistics expert testified that the shell casings were fired from the same gun as those

recovered from the scene of the Jamal Kitt homicide. (Tr. 1008-11).

Charisma Adderley found out that “Tex” had been killed behind her building on the

morning after the murder. (Tr. 1272-74). A few days later, Smith came over to Adderley’s

apartment and the two had sex. (Tr. 1275). Afterward, she asked Smith, referring to Celestine,

“Why did you do that to that boy?” (Tr. 1275). Smith was “shocked” and asked Adderley, “how

did [you] know”? (Tr. 1276). Adderley told Smith that her friend had told her. (Tr. 1276). Smith

was “[a]ngry” and left Adderley’s apartment shortly thereafter. (Tr. 1276). Around this same

time, Smith had given Adderley “some clothes to throw in the garbage.” (Tr. 1276). The clothes

included a “black shirt, black pants, and black boots.” (Tr. 1276). Adderley threw them into the

incinerator. (Tr. 1276).

After Smith killed Celestine, Ramos learned from both Colon and Smith that Colon gave

Smith drugs as payment for the murder. (Tr. 823-24). Ramos later concluded that Smith had
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taken the drugs out of town to sell, because Smith had sent (through Charisma Adderley) an

envelope containing $1,000 back to Ramos in the Bronx. (Tr. 824, 826-27). 

2. The Murder Of Sanford Malone

Sanford Malone, whom Smith shot to death on February 14, 2000, was the leader of a

large-scale retail drug organization based on Hughes Avenue, in the Bronx, known as the

“Hughes Boys.” Smith killed Malone on behalf of Edwin Avilez, a/k/a “DJ Ed,” who was the

leader of a competing retail drug organization based on Monterey Avenue, three blocks to the

west of Hughes. Malone’s murder took place across the street from a crowded funeral home

during a wake for an associate of Avilez’s crew; two other people were seriously injured during

the incident. Charisma Adderley assisted Smith in carrying out the murder, which was solicited

and procured by Avilez and Ramos.

a. The Rivalry 

The Hughes Boys controlled the sale of crack, heroin, and cocaine in the vicinity of

Hughes Avenue and East 178th Street from at least in or about the late 1980s through at least the

spring of 2001. (Tr. 52-53, 57-58, 97, 141, 256). Malone was the Hughes Boys’ founder and its

undisputed leader until his death. (Tr. 52-53). Over the years, the Hughes Boys employed dozens

of people as pitchers, managers, and drug baggers. (Tr. 52, 90-91, 103). At times in the late

1990s, the Hughes Boys sold as much as a kilogram or more of crack per week (Tr. 98); and the

organization protected its lucrative drug territory with multiple firearms to which Hughes Boys

members had ready access (Tr. 61-62). Malone held sway over other local drug dealers because

he “had a reputation around the neighborhood . . . [f]or being fierce” (Tr. 102), and for “scaring
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everybody” (Tr. 847). Indeed, it was rumored that Malone had “killed a lot of people” in the

1980s. (Tr. 103). 

Edwin Avilez took control of the retail drug operation on Monterey Avenue between East

178th and 179th Streets in or about the early 1990s, and ran it until his arrest in October 2002.

(Tr. 106-08, 259-64, 270). Avilez’s organization sold crack, heroin, cocaine, and marijuana, and

employed many different workers at any given time. (Tr. 119-22, 261, 268-69). On a daily basis,

Avilez’s crew sold between five and sixty “bundles” of crack (each containing roughly twenty

$10 bottles or bags); up to fifty or sixty $20 bags of cocaine; and up to fifty or sixty “bundles” of

heroin (each containing ten $10 wax paper bags). (Tr. 264-66; see Tr. 250-51). Avilez, too,

possessed numerous guns, which he provided to his workers to protect his block. (Tr. 302, 305-

06). Avilez also employed “muscle” — including Ramos — to “handle a problem,” i.e., if he

“needed somebody to get beat up or killed.” (Tr. 130, 270-71, 285-86, 845-46). 

The consensus in the neighborhood was that Malone personally did not like or respect

Avilez (Tr. 122-23, 848), and that Avilez and his crew feared Malone. Avilez knew that Malone

was “angry” with him for, among other things, selling heroin on Hughes Avenue when Malone

was in jail. (Tr. 276). Avilez admitted that he was “afraid of Sanford Malone” (Tr. 327;

see Tr. 123), and the same appeared to be true for the rest of Avilez’s crew (Tr. 847). Perhaps

knowing this, Malone taunted and disrespected Avilez and his men. For example, in the late

1990s, Malone began an affair with a woman who lived on Monterey Avenue — in the heart of

Avilez’s territory — and started using her apartment as a “stash” for the Hughes Boys’ drug

business. (Tr. 110, 124, 341). On one occasion during this period, Malone tailgated Avilez’s car

through their neighborhood and then, after Avilez parked in front of his own building, threatened
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Avilez through the open car window, “Don’t be scared yet.” (Tr. 322-25). On another occasion in

or about 1999, Malone pistol-whipped a leading member of Avilez’s crew on the head on Mon-

terey Avenue, in full view of many members of both organizations. (Tr. 126-27, 318-21, 850). As

a result of these and other confrontations, Ramos wanted to “kill Sanford Malone before he killed

any of us.” (Tr. 851). But Avilez would not let Ramos kill Malone for fear that Avilez would be

blamed for it. (Tr. 851-52).

b. The Murder 

In late 1999, Ramos finally persuaded Avilez at least to consider devising a plan to

murder Malone. Ramos told Avilez, “It’s time for us to kill the man, because, you know, his

intention is to kill you, man.” (Tr. 326). Accordingly, Avilez met with Ramos and Smith in

Avilez’s car, in the Bronx, and they discussed a plan to murder Malone. (Tr. 327, 330, 335-36,

852). The scheme called for Smith and an associate to shoot Malone on Hughes Avenue and then

escape through a building with access to the adjoining avenue, where Avilez and Ramos would

be waiting in a car to drive them away. (Tr. 336). The thought was that, because Smith and his

associate were both black, the Hughes Boys would not know that Malone’s killing had been

solicited by Avilez and Ramos, who were both “Spanish.” (Tr. 337). In the end, however, Avilez

“felt bad vibes,” got “cold feet,” and rejected the plan. (Tr. 337).

 There was no further serious discussion of killing Malone until the evening of February

14, 2000, when Avilez, Ramos, and other members of Avilez’s crew attended a wake for one of

their associates at a funeral home on Bathgate Avenue, between 178th Street and Tremont

Avenue. (Tr. 339-42, 853-54). Malone also attended the wake, arriving in his gold Cadillac with

his second-in-command, Angel Cordero. (Tr. 344, 348, 859-60). While inside the funeral home,
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Malone refused to take off his hat and behaved in other ways that Avilez and Ramos found to be

“rude” and “disrespectful.” (Tr. 346-47, 859). In addition, after leaving the wake, Malone stood

with Cordero and others next to his Cadillac, parked across the street from the funeral home in

front of a church, “blasting” rap music from his stereo and dancing. (Tr. 345-46, 348, 860). 

Eventually, Ramos and Avilez discussed what if anything they should do about Malone in

light of his behavior. (Tr. 352-54, 861-63). While the two witnesses differed as to whose idea it

was, both Ramos and Avilez testified that they ultimately agreed to solicit Smith to murder

Malone then and there, at the wake. (Tr. 354, 862). Ramos persuaded Avilez that while Smith

was shooting Malone outside on the street, Avilez and Ramos would be inside the funeral home

where everyone could see them, so that “we ain’t go to worry about people saying . . . we had

something to do with it.” (Tr. 353-54).

Ramos left the funeral home to meet with Smith in the lobby of 558 East 181st Street,

where he told Smith that “DJ Ed” wanted Smith to “take care of” Malone at the wake. (Tr. 862).

But Smith said he “didn’t know if he was going to do it” and would get back to Ramos.

(Tr. 862). Ramos returned to the funeral home and related his conversation with Smith to Avilez.

(Tr. 863). Ramos also told Avilez that if Smith did “take care of it,” Avilez would have to give

Smith money to leave town. (Tr. 354, 863).

Charisma Adderley was in her apartment at 558 East 181st Street when she received a

telephone call from Smith, asking her to come downstairs to the fourth floor. (Tr. 1279).

Adderley went to the apartment of Smith’s friend Monty, and found Smith in Monty’s bedroom.

(Tr. 1279-80). Smith asked her to get her jacket so she could “take a walk with him.” (Tr. 1280).
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Adderley did as requested and returned to Monty’s. (Tr. 1280-81). Smith had put on a black

jacket and a black “Skully,” a type of hat that “fits kind of tight to your head.” (Tr. 1281).

Smith and Adderley left the building and walked west on 181st Street, making a left on

Bathgate Avenue. (Tr. 1282-83). They walked three blocks south on Bathgate to 178th Street,

where Smith turned right and took Adderley toward the middle of the block. (Tr. 1283-84).

Smith stopped and told Adderley to turn around; she then heard “the sound of a gun being

cocked.” (Tr. 1284-85). According to Adderley, she did not know what was “about to happen,”

but was “scared, nervous, thinking a million things.” (Tr. 1285). Adderley did not “run away,”

however, explaining that she knew “the gun was loaded and I didn’t want Cyril to shoot me, and

I was scared.” (Tr. 1294). Instead, Adderley said nothing to Smith and just “proceeded on” down

Bathgate. (Tr. 1285).

Inside the funeral home, Ramos received a beep on his pager, and used Avilez’s cell

phone to call the return number. (Tr. 863-64). Smith answered the call and asked Ramos, “who is

it, the guy that’s dancing on the stairs?” (Tr. 864). Ramos responded, “yup,” and Smith said, “all

right.” (Tr. 864). Moments later, the people inside the funeral home heard gunshots ring out from

the street. (Tr. 357, 864). Amid the panic, Ramos and Avilez went outside with the other

mourners. Avilez saw Malone on the ground near his car (Tr. 358); Ramos saw Angel Cordero

with a bullet hole through his neck (Tr. 865); and Avilez saw another man, “Hollow,” who had

been shot in the leg and was “screaming” (Tr. 358-59).

Adderley and eyewitness Melquan Stewart explained how it happened. As Adderley and

Smith proceeded down Bathgate Avenue, she saw a funeral home on the other side of the street

and “15 to 20 people” outside of it. (Tr. 1286; GX 63E). Up ahead on her side of the street,
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Adderley saw three men standing on the steps of a church, “bopping” to rap music on the radio.

(Tr. 1285-86; GX 63E). The three men were Stewart, Malone, and Angel Cordero. (Tr. 1218-21).

When they were close to where Stewart and the others were standing on the church steps,

Smith gave Adderley a final instruction: “Cyril told me when he pulls the gun out of his pocket

for me to step in the street.” (Tr. 1287). But Adderley did not even have time to follow that

instruction before Smith started shooting. (Tr. 1287). Stewart saw the first shot hit Cordero and

the next shot hit Malone; after that “it went bang bang bang,” and Stewart ran down the steps

behind Smith and dove on the ground behind Malone’s car. (Tr. 1224-25). Adderley heard Smith

fire at least ten shots as she “stumbled” into the street. (Tr. 1288). Smith then ran past Adderley

and thrust the gun into her chest, before he continued the short distance down to Tremont

Avenue, on the next corner. (Tr. 1288-89; see GX 55). Adderley was “shocked” and held onto

the gun. (Tr. 1294). She, too, continued down to Tremont and caught a cab back to the Monterey

Projects. (Tr. 1289-90). Stewart waited until the gunshots had stopped, and then ran to the

funeral home for help. (Tr. 1226). Stewart and others picked up Malone’s body and drove it in

Malone’s car to the hospital. (Tr. 1226).

Officers who responded to the scene of the shooting found “mass confusion,” with

“people running in all different directions.” (Tr. 189). Crime scene detectives recovered 14

discharged nine-millimeter shell casings from the area around the church on Bathgate Avenue

(Tr. 228-29; GX 150A-C; see GX 52-1 to 52-13), all of which were fired from the same gun

(Tr. 1013-14). Malone was shot a total of seven times, including in the chest, through the neck,

and just above his right eye, and died at the hospital. (Tr. 1124-27; GX 153). Cordero was shot

through the neck, but survived. (Tr. 132-33, 865; GX 155A-C).
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Upon returning to the Monterey Projects, Adderley went into Apartment 4J at 558 East

181st Street, and there saw Smith and Monty. (Tr. 1290). Adderley unzipped her jacket and

Smith took the gun out. (Tr. 1290). Although she was “angry, upset, surprised, mad,” and felt

“[l]ike shit,” Adderley said nothing to Smith at the time, and thereafter continued to have a

sexual relationship with him. (Tr. 1291). Following the shooting, Ramos left Bathgate Avenue

and went over to Avilez’s building on Monterey. (Tr. 360-61, 866). Ramos told Avilez to “get

some money,” and Avilez went into his apartment and came back with $800. (Tr. 866).  An hour

or so later, Ramos met with Smith in the hallway on the fourth floor of 558 East 181st Street and

gave Smith the $800. (Tr. 866-67). Smith told Ramos that Malone was dancing on the steps, and

that when Smith approached him Malone tried to grab Cordero, which was why Cordero got

shot. (Tr. 867).

DISCUSSION

Smith claims that his trial and appellate attorneys were constitutionally ineffective for

failing to challenge the sufficiency of the evidence on Counts One, Two, Three, Five, Six, and

Seven of the Indictment, and for failing to challenge the admissibility of Rule 404(b) evidence

admitted through Charisma Adderley.  But because the evidence was sufficient to prove Smith’s

guilt on all counts, and because Adderley’s testimony was properly admitted, Smith’s counsel

cannot have performed unreasonably or unprofessionally by failing to raise claims on those

grounds.  Moreover, even if Smith could somehow show that any of his attorneys’ actions were

deficient or unreasonable, he still could not prove that he suffered any actual prejudice as a result

thereof.  Accordingly, Smith’s claims must be denied.
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A. Legal Standard

Under the familiar test of Strickland v. Washington, 466 U.S. 668 (1984), a defendant

seeking to attack his sentence based on ineffective assistance of counsel must (a) show that

counsel’s performance fell below “an objective standard of reasonableness” under “prevailing

professional norms,” and (b) “affirmatively prove prejudice,” i.e., demonstrate that “there is a

reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding

would have been different.”  Id. at 687-89, 693-94; accord United States v. Venturella, 391 F.3d

120, 135 (2d Cir. 2004); Mayo v. Henderson, 13 F.3d 528, 533 (2d Cir. 1994).

In analyzing a claim that counsel’s performance fell short of constitutional standards, the

Court “must indulge a strong presumption that counsel’s conduct falls within the wide range of

reasonable professional assistance.”  Strickland, 466 U.S. at 689.  Under Strickland, an attorney’s

strategic choices made after thorough investigation of law and facts
relevant to plausible options are virtually unchallengeable; and
strategic choices made after less than complete investigation are
reasonable precisely to the extent that reasonable professional
judgments support the limitations on investigation.

466 U.S. at 690-91.  Moreover, “[i]n assessing the attorney’s performance, a reviewing court

must judge his conduct on the basis of the facts of the particular case, ‘viewed as of the time of

counsel’s conduct,’ and may not use hindsight to second-guess his strategy choices.”  Mayo, 13

F.3d at 533 (quoting Strickland, 466 U.S. at 690); see also United States v. Jones, 918 F.2d 9,

11-12 (2d Cir. 1990); Strouse v. Leonardo, 928 F.2d 548, 553 (2d Cir. 1991); United States v.

Smith, 198 F.3d 377, 386 (2d Cir. 1999) (reasonably made strategic decisions will not support

ineffective assistance claim).

-19-

Case 1:05-cr-00922-DLC   Document 90   Filed 04/12/11   Page 20 of 54



Even if an attorney’s performance was objectively unreasonable and unprofessional, the

defendant must still prove prejudice.  Specifically, the defendant must show a reasonable

likelihood that “but for counsel’s unprofessional errors, the result of the proceeding would have

been different.”  Strickland, 466 U.S. at 694; accord Mayo, 13 F.3d at 534 (reviewing court must

assess “whether, absent counsel’s deficient performance, there is a reasonable probability that the

outcome of the proceeding would have been different”).  “‘A reasonable probability is a

probability sufficient to undermine confidence in the outcome.’”  Mayo, 13 F.3d at 534 (quoting

Strickland, 466 U.S. at 694).  Moreover, “an analysis focusing solely on mere outcome

determination, without attention to whether the result of the proceeding was fundamentally unfair

or unreliable, is defective.”  Lockhart v. Fretwell, 506 U.S. 364, 369 (1993).  “[T]he ‘prejudice’

component of the Strickland test . . . focuses on the question whether counsel’s deficient

performance renders the result of the [proceeding] unreliable or the proceeding fundamentally

unfair.”  Id. at 372; see Bunkley v. Meachum, 68 F.3d 1518, 1522-23 (2d Cir. 1995).

B. Smith’s Convictions On Counts Eight And Nine

As indicated above, although Smith’s Section 2255 motion form alleges that his attorneys

rendered ineffective assistance of counsel by failing to challenge the sufficiency of the evidence

to sustain his convictions on “Counts 1, 2, 3, 5, 6, 7, 8 and 9 of the indictment” (Motion Under

28 U.S.C. § 2255 To Vacate, Set Aside, Or Correct Sentence By A Person In Federal Custody, at

4), Smith’s memorandum of law in support of his motion contains no argument regarding Counts

Eight and Nine.  Indeed, aside from his introductory description of the charges against him and

the counts on which he was convicted (see Memorandum Of Law And Arguments In Support Of

Motion To Vacate, Correct, Or Set Aside An Illegal Sentence Pursuant To 28 USC § 2255
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(“Mem.”), at 1-2), Smith’s memorandum of law makes no mention whatever of Counts Eight and

Nine, and sets forth no argument as to how or why the evidence was insufficient on those counts. 

(See, e.g., Mem., at 3 (specifying that counsel failed to challenge sufficiency of evidence on

“Counts One, Two, Three, Five, Six, And Seven Of The Indictment”)).

In any event, however, even if Smith had alleged that his counsel were ineffective for

failing to challenge the sufficiency of the evidence to sustain his convictions on Counts Eight and

Nine, such an argument could never have prevailed.  Both convictions were fully supported by

the testimony of immunized witness Milton Frank, corroborated by the evidence of Smith’s

unexplained wealth.  In addition, Smith’s conviction on Count Nine was fully supported by the

testimony of the undercover officer (“the UC”).

Frank testified that, for approximately two weeks in August 2005, he bought crack from

Smith up to “[s]ix or seven times” per day at a drug spot on the corner of 188  Street andth

Webster Avenue, in the Bronx.  (Tr. 1052-55).  Frank observed that Smith sold the crack through

two workers whom Smith supplied, up to “[e]ight or nine times a day,” with packs containing

twenty-five $10 bags each.  (Tr. 1056-58, 1060-61).  According to the testimony of both Frank

and the UC, on August 30, 2005, Smith sold the UC a single $10 bag of crack while sitting on a

bench on 188  Street, using Frank as a middleman to pass the money and drugs to and fromth

buyer and seller.  (Tr. 1065-67, 1155-57).  Moreover, when Smith was arrested for the $10 crack

sale on August 30, 2005, he was in possession of documents that reflected automobile, credit

card, and jewelry purchases amounting to over $22,600 between roughly January and September

2005 (Tr. 1483), despite the fact that Smith had filed no federal income taxes for the years 1998

through 2005 (Tr. 1193; GX 404).  Based on Frank’s testimony and the other evidence regarding
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drug packaging and amounts (e.g., GX 506 ($10 bag contained .1 gram of crack)), there was

ample proof from which the jury could conclude that, during August 2005, Smith was engaged in

a conspiracy to distribute 50 grams and more of crack at the Webster Avenue drug spot.  Thus,

Smith never could have prevailed on a claim that his counsel was ineffective for failing to

challenge on sufficiency grounds his convictions on Counts Eight and Nine.

C. Counsels’ Failure To Challenge The Sufficiency Of The Evidence

Smith’s primary claim is that his attorneys were ineffective for failing to challenge the

sufficiency of the evidence on Counts One, Two, Three, Five, Six, and Seven.  In asserting this

claim, Smith concedes that: (1) the Avilez and Colon narcotics conspiracies existed; (2) Avilez

hired Smith to murder Sanford Malone, and Smith did so; and (3) Colon hired Smith to murder

Jamal Kitt and Terrence Celestine, and Smith did so.  (Mem., at 4-5, 23).  Smith argues,

however, that the evidence was insufficient to establish that: (a) he joined either the Avilez or

Colon narcotics conspiracies “prior to” the murders at issue, or, indeed, ever; (b) the murder of

Malone was committed for the purpose of furthering Avilez’s narcotics conspiracy; (c) Smith

knew that the murders were intended to further the respective narcotics conspiracies, and

committed the murders for those purposes.  (See Mem., at 5, 13-14, 19, 21, 22-25).

Smith’s claims fail because the evidence was sufficient to prove each and every element

of the charges of which Smith was convicted beyond a reasonable doubt, including Smith’s

knowing participation in the Avilez and Colon narcotics conspiracies primarily — if not

exclusively — through the commission of murders that Smith knew were intended to, and did,

further those conspiracies.  Accordingly, Smith’s counsel cannot have been ineffective for failing

to challenge the sufficiency of the evidence to sustain the convictions.
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1. Applicable Law

A defendant challenging the sufficiency of the evidence bears a “heavy burden,” United

States v. Aguilar, 585 F.3d 652, 656 (2d Cir. 2009), as the standard of review is “exceedingly

deferential,” United States v. Hassan, 578 F.3d 108, 126 (2d Cir. 2008).  A reviewing court

“must view the evidence in the light most favorable to the government, crediting every inference

that could have been drawn in the government’s favor, and deferring to the jury’s assessment of

witness credibility and its assessment of the weight of the evidence.”  United States v. Chavez,

549 F.3d 119, 124 (2d Cir. 2008) (citations, brackets and internal quotation marks omitted).  A

conviction must therefore be affirmed if “‘any rational trier of fact could have found the essential

elements of the crime beyond a reasonable doubt.’”  Aguilar, 585 F.3d at 656 (quoting Jackson v.

Virginia, 443 U.S. 307, 319 (1979)) (emphasis in original).  Moreover, the reviewing court must

analyze “‘the separate pieces of evidence not in isolation but in conjunction.’”  In re Terrorist

Bombings of U.S. Embassies in East Africa, 552 F.3d 93, 115 (2d Cir. 2008) (quoting United

States v. Rigas, 490 F.3d 208, 230 (2d Cir. 2007)).  The court must apply this sufficiency test “to

the totality of the government’s case and not to each element, as each fact may gain color from

others.”  United States v. Riggi, 541 F.3d 94, 108 (2d Cir. 2008) (citation omitted).

To avoid usurping the role of the jury, “courts must defer to the jury’s assessment of

witness credibility and the jury’s resolution of conflicting testimony when reviewing the

sufficiency of the evidence.”  United States v. Triumph Capital Group, Inc., 544 F.3d 149, 159

(2d Cir. 2008) (citations and internal quotations omitted).  “[T]he credibility of witnesses is the

province of the jury, and [the court] simply cannot replace the jury’s credibility determinations

with [its] own.”  United States v. James, 239 F.3d 120, 124 (2d Cir. 2000) (citation omitted). 
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Ultimately, “the task of choosing among competing, permissible inferences is for the [jury and]

not for the reviewing court.”  Hasan, 586 F.3d at 166 (quoting United States v. McDermott, 245

F.3d 133, 137 (2d Cir. 2001) (brackets in Hasan)).  Further, “the jury’s verdict may be based

entirely on circumstantial evidence.”  United States v. Santos, 541 F.3d 63, 70 (2d Cir. 2008)

(quoting United States v. Martinez, 54 F.3d 1040, 1043 (2d Cir. 1995)).  Because the jury is

entitled to choose which inferences to draw, the Government, in presenting a case based on

circumstantial evidence, “need not ‘exclude every reasonable hypothesis other than that of

guilt.’”  United States v. Guadagna, 183 F.3d 122, 130 (2d Cir. 1999) (quoting Holland v.

United States, 348 U.S. 121, 139 (1954)).

Where, as here, a defendant challenges a conspiracy conviction, “deference to the jury’s

findings is especially important . . . because a conspiracy by its very nature is a secretive

operation, and it is a rare case where all aspects of a conspiracy can be laid bare in court with the

precision of a surgeon’s scalpel.”  Santos, 541 F.3d at 70 (internal quotations omitted).  “To

sustain a conspiracy conviction, the government must present some evidence from which it can

reasonably be inferred that the person charged with conspiracy knew of the existence of the

scheme alleged in the indictment and knowingly joined and participated in it.”  United States v.

Rodriguez, 392 F.3d 539, 545 (2d Cir. 2004) (citations and internal quotations omitted).

The evidence linking a defendant to a conspiracy, however, “may be circumstantial in

nature.”  In re Terrorist Bombings, 552 F.3d at 113 (internal quotations omitted).  That is, “[a]

defendant’s knowing and willing participation in a conspiracy may be inferred from . . . [his]

presence at critical stages of a conspiracy that cannot be explained by happenstance, or a lack of

surprise when discussing the conspiracy with others.”  In re Terrorist Bombings, 552 F.3d at 113
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(quoting United States v. Aleskerova, 300 F.3d 286, 293 (2d Cir. 2002)).  It “may also be

established by evidence that the defendant participated in conversations directly related to the

substance of the conspiracy [or] possessed items important to the conspiracy.”  Id.  (internal

quotations omitted).  In short, while a defendant’s mere presence at the scene of a crime is

insufficient to prove membership in a conspiracy, his presence, together with evidence of other

circumstances permitting an inference that he “knew about the enterprise and intended to

participate in it or to make it succeed,” will support a finding of his membership in the

conspiracy.  United States v. Hardwick, 523 F.3d 94, 102 n.6 (2d Cir. 2008) (citation omitted).

2. The Murders Of Jamal Kitt And Terrence Celestine

Although Smith’s initial claim attacks his convictions for killing Sanford Malone in

furtherance of Edwin Avilez’s narcotics conspiracy (in 2000), it is appropriate to discuss Smith’s

challenges to his convictions for murdering Jamal Kitt and Terrence Celestine on behalf of

Edgardo Colon’s narcotics conspiracy (both in 1998) in the first instance.  That is because the

jury was entitled to draw reasonable inferences from the evidence regarding the Kitt and

Celestine murders — including Smith’s course of dealing with Rafael Ramos and the drug

dealers on whose behalf the pair committed acts of violence — in determining whether the proof

was sufficient with respect to the Malone murder.  E.g., In re Terrorist Bombings, 552 F.3d at

115; Riggi, 541 F.3d at 108.

a.  Jamal Kitt

Turning first to the Kitt homicide, the evidence was more than sufficient to establish

beyond a reasonable doubt all the elements of a violation of 18 U.S.C. § 924(j), the only theory

under which Smith was convicted of Kitt’s murder (in Count Five), the jury having acquitted
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Smith of murdering Kitt in violation of 21 U.S.C. § 848(e)(1)(A) (in Count Four).  Because

Count Five charged Smith with using a nine-millimeter semi-automatic pistol to cause the death

of Kitt “during and in relation to . . . a conspiracy with Edgardo Colon . . . to distribute five

kilograms and more of cocaine and 50 grams and more of cocaine base, or ‘crack,’” the

Government was required to prove the following elements: (1) the Colon cocaine and crack

conspiracy existed, and Smith agreed to participate in it; (2) during and in relation to the Colon

conspiracy, or in furtherance of it, Smith used, carried, or possessed a firearm, or aided and

abetted the same; and (3) in the course of such use, carrying, or possession, Smith caused Kitt’s

death.  See United States v. Wallace, 447 F.3d 184, 187 (2d Cir. 2006).

Smith appropriately concedes that the Colon drug conspiracy existed (Mem., at 22; see,

e.g., Tr. 115-16, 297, 299, 302, 754-55, 762-65, 787-89), and does not contest the sufficiency of

the evidence that he shot and killed Kitt (Mem., at 23; see Tr. 796-800).  Rather, Smith argues

that there was insufficient evidence that he “was ever engaged in or a member of the Colon

[narcotics] Conspiracy.”  (Mem., at 26).  Smith appears to base this claim entirely on the fact that

the jury acquitted him of murdering Kitt under 21 U.S.C. § 848(e)(1)(A), in Count Four:

They thus found that while the petitioner committed the murder of
Jamal Kitt, the murder was not committed while the Petitioner was
engaged in the Colon conspiracy.  So it is clear that the evidence
fails to establish some form of previous attachment or membership
to the Colon Conspiracy.

(Mem., at 23).

Smith’s acquittal on Count Four, however, does not mean what he appears to think it

means, for several reasons.  In the first place, given Keisha Lespierre’s eyewitness testimony that

the person who killed Kitt was a short, light-skinned “Puerto Rican” or “Spanish” guy (Tr. 551-
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52, 558) — an apt description of Ramos — and not the “Spanish” guy’s taller black companion

(Tr. 552, 558, 872), if anything, the jury most likely acquitted Smith of intentionally murdering

Kitt under Section 848(e)(1)(A) because they were not convinced beyond a reasonable doubt that

Smith was the person who actually shot Kitt, and not because of any deficiency in the proof tying

Kitt’s murder to Colon’s drug conspiracy.

Nevertheless, even if the jury’s verdict on Count Four was based on a conclusion that the

evidence was insufficient to show that Smith had murdered Kitt while “engaging in” the Colon

conspiracy, that conclusion would not invalidate the jury’s determination on Count Five that

sufficient evidence proved that Smith had murdered Kitt “during and in relation to” or “in

furtherance of” Colon’s conspiracy.  Inconsistent verdicts are “not a ground for reversal” of a

conviction, United States v. Acosta, 17 F.3d 538, 545 (2d Cir. 1994), and even an actual

inconsistency in verdicts “‘does not show that [the jurors] were not convinced of the defendant’s

guilt’” on the count of conviction, United States v. Powell, 469 U.S. 57, 63-65 (1984) (quoting

Dunn v. United States, 284 U.S. 390, 393-94 (1932) (“Consistency in the verdict is not necessary

. . . .  That the verdict may have been the result of compromise, or of a mistake on the part of the

jury, is possible.  But verdicts cannot be upset by speculation or inquiry into such matters.”)).

Moreover, the fact that the jury acquitted Smith of Count Four does not mean that the jury

could not properly consider the evidence of Smith’s knowledge and intent with respect to Count

Four when determining whether Smith had the requisite connection to Colon’s drug conspiracy

for Count Five.  To the contrary, the Government was entitled to rely on the evidence supporting

Smith’s guilt on Count Four (albeit unsuccessfully) in establishing the sufficiency of the

evidence with respect to Count Five.  See United States v. Lopresti, 340 Fed. Appx. 30, 33 (2d
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Cir. 2009) (summary order) (“Lopresti’s acquittal on the substantive count of violating George’s

civil rights is not relevant to analyzing the sufficiency of the evidence on the conspiracy count.

The Government is entitled to rely on evidence underlying acquitted counts to support the

sufficiency of the evidence on the count of conviction.”) (citing United States v. Mespoulede,

597 F.2d 329, 336 n.12 (2d Cir. 1979))).  Thus, despite their acquittal of Smith on Count Four,

the jury could properly consider evidence applicable to Count Four — namely, the proof of

Smith’s agreement to join Colon’s drug conspiracy by murdering Kitt — in assessing the

sufficiency of the evidence that Smith joined Colon’s conspiracy in the context of Count Five. 

See, e.g., Powell, 469 U.S. at 67 (sufficiency-of-the-evidence review is conducted “independent

of the jury’s determination that evidence on another count was insufficient”); accord Acosta, 17

F.3d at 545; United States v. Jaderany, 221 F.3d 989, 994 (7th Cir. 2000).

With that in mind, the record contained more than sufficient proof that Smith was aware

of Colon’s drug conspiracy, knew that Kitt’s murder would further Colon’s conspiracy, and

joined Colon’s conspiracy by agreeing to murder and murdering Kitt at least in part for that

purpose.  First, there was ample evidence that Smith was fully aware that Colon was the head of

a successful narcotics conspiracy based in the Monterey Projects, where both Smith and Colon

lived.   For example, Colon’s obvious wealth and overt drug activities in the neighborhood (e.g.,

Tr. 116, 764-66 (Colon owned luxury cars and a $50,000 Rolex watch); Tr. 763-65 (Colon

openly received, transported, and stashed kilograms of cocaine and thousands of dollars in drug

proceeds in and around the Monterey Projects)), prompted Smith to remark to Ramos in or about

the spring of 1998 that Colon was “caking it,” that is, making a lot of money selling drugs (Tr.

754).  Indeed, Smith — who was at the time selling crack in the Bronx and transporting crack to
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Virginia to sell (Tr. 756, 768-69, 828-29, 1260-62) — had several conversations with Ramos

about the possibility of obtaining drugs from Colon, and ultimately asked Ramos to ask Colon if

he would give drugs to Smith to take outside of New York City to sell (Tr. 756-57, 766-67).

Second, there was unquestionably sufficient proof that Smith knew that the murder of

Kitt would further Colon’s drug business, inasmuch as Colon expressly solicited the murder to

remedy a problem he was having in his drug business.  Specifically, Ramos testified that he and

Smith participated in a conversation outside the Monterey Projects on the night of Kitt’s murder

with Colon and “Dylan,” who managed a crack spot elsewhere in the Bronx for Colon.  (Tr. 787-

88; see Tr. 537-43).  During the conversation, Colon explained that some other dealers were

trying to sell drugs at Dylan’s spot, and that Colon wanted the other dealers killed — or at least

shot at — to stop the threat.  (See Tr. 787 (Colon “was mad because some guys got into his drug

spot . . . [a]nd he wanted the guys out of there.”)).  Although Dylan had talked to the intruders

already on Colon’s behalf, there still was “no solution to the problem”; Colon therefore asked

Ramos if he would “take care of it,” which Ramos understood to mean “shoot the guy[s]” who

were intruding on Colon’s spot.  (Tr. 787-88).  When Ramos hesitated, Smith spoke up and said,

“yo, I’ll take care of it, I’ll handle it.”  (Tr. 789-90).  The nature of the assistance Colon sought,

and its importance to his organization, became even clearer after Dylan said that the shooter

“can’t be nobody black.”  (Tr. 788).  While Dylan, who was black, evidently did not want to risk

getting blamed for the incident if the shooter was also black (Tr. 788-90), Colon told Ramos and

Smith privately that he “didn’t care who handles it, as long as they get [it] done” (Tr. 790).

Finally, there was more than sufficient proof that Smith joined Colon’s conspiracy by

performing the requested action in furtherance of the conspiracy, that is, by killing (or at least
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shooting at) the person who was intruding on Colon’s spot.  See Santos, 541 F.3d at 72 (“There is

also ample evidence that Santos engaged in ‘purposeful behavior’: He agreed to commit the

murders and in fact then shot [the victims] to death.”) (citation omitted).  Preliminarily, Colon

evinced the agreement between himself and Smith by telling Smith, “I got you,” which Ramos

understood to mean that Colon would give Smith “some drugs to go out of town” — Smith’s

goal all along in dealing with Colon — in return for Smith’s commission of the murder.  (Tr.

791).  Thereafter, Smith and Ramos drove with Dylan to pick up a loaded 9-mm firearm; drove

to Colon’s drug spot, where Dylan pointed out the man who was “doing the hustling” without

permission; and then walked to the spot, where Smith shot and killed Kitt.  (Tr. 791-800).

Accordingly, the proof of Smith’s knowledge and conduct in connection with Kitt’s

murder was more than sufficient to sustain his conviction for a violation of Section 924(c):

[W]here there is evidence that the defendant had knowledge of the
conspiracy and knowingly took actions advancing the conspiracy’s
aims, we ordinarily will permit the jury “to infer intent and
agreement from knowledge,” particularly in the context of the
defendant’s “interested cooperation, stimulation, and instigation,”
or when the defendant has a “stake in the venture.”

Santos, 541 F.3d at 73 (citations omitted) (emphasis in original).  Ample evidence satisfied this

standard.  Smith knew that Colon was a major drug dealer who operated drug spots in the Bronx. 

(E.g., Tr. 754, 756-57, 766-67, 787-90).  Smith heard directly from Colon and Dylan the details

of their conflict with rival dealers at a particular spot, and the efforts that had already been made,

unsuccessfully, to eliminate the conflict.  (Tr. 787-90).  When Colon solicited Ramos to “take

care of” his rivals, Smith interjected and said, “[Y]o, I’ll take care of it, I’ll handle it.”  (Tr. 790). 

Smith did so on the understanding that he would be given drugs by Colon to sell out of town (Tr.

791; see Tr. 804-06), and he upheld his part of the agreement by murdering Kitt at Colon’s drug
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spot (Tr. 795-800).  Together, these actions “amount to a set of circumstances from which the

jury could conclude that [Smith] joined the conspiracy charged.”  Santos, 541 F.3d at 73.

b.  Terrence Celestine

Smith was convicted of murdering Celestine under both 21 U.S.C. § 848(e)(1)(A) (Count

Six) and 18 U.S.C. § 924(j) (Count Seven).  The former required the Government to prove

beyond a reasonable doubt that:  (1) Smith was guilty of participating in the underlying drug

crime, i.e., Colon’s narcotics conspiracy; (2) Colon’s conspiracy involved at least five kilograms

of cocaine or 50 grams of crack; (3) while engaging in Colon’s conspiracy, Smith either

intentionally killed or counseled, commanded, induced, procured, or caused the intentional

killing of Celestine; and (4) that the killing of Celestine actually resulted from Smith’s actions. 

See United States v. Walker, 142 F.3d 103, 113 (2d Cir. 1998).  Smith concedes for the sake of

argument that:  (i) the Colon drug conspiracy existed;  (ii) Colon wanted Celestine killed to4

further his conspiracy; and (iii) the evidence was sufficient to prove that Smith murdered

Celestine.  (Mem., at 22).  Smith argues, however, that “there is absolutely no evidence

demonstrating that the petitioner committed the murder with a knowledge of, and intent to join

the Colon Conspiracy.”  (Mem., at 23).  Smith is wrong.  When viewed in light of, and in

combination with, the evidence concerning the murder of Jamal Kitt — just 25 days prior to

  Smith has never challenged — either in the District Court, on direct appeal, or in his Section 22554

motion — whether the narcotics conspiracies of Edgardo Colon or Edwin Avilez involved sufficient
quantities of cocaine (five kilograms and more) or crack (50 grams and more) to serve as predicate
offenses for Smith’s murders of Celestine and Malone under Section 848(e)(1)(A).  No such
challenge could prevail in any event, however, given the overwhelming proof that Colon and Avilez
each sold large amounts of drugs over many years.  (See, e.g., Tr. 264-68 (Avilez’s crew sold roughly
250 grams of crack every three to five days, and 100-200 grams of cocaine per week); Tr. 115-16,
297-99, 538-39, 754-55, 762-65, 787-89 (Colon distributed kilograms of cocaine and dozens of
packages of crack per day, amounting to thousands of dollars worth of crack)).
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Celestine’s murder — the proof of Smith’s knowledge and intent with respect to Celestine’s

murder was sufficient to sustain his conviction.

Ramos testified that, once again, he was hanging out in front of the Monterey Projects

with Smith and Colon, when Celestine (known as “Tex”) and Luis Martinez (known as “Trib”)

walked past them.  (Tr. 808).  Ramos explained that Celestine was a crack dealer who also lived

in the Monterey Projects and sold crack behind the projects.  (Tr. 807).  When Celestine passed

by, Colon said to Ramos and Smith, “Tex has got to go.”  (Tr. 808).  Smith responded directly,

“what’s up”? and volunteered to “take care of it.”  (Tr. 808).  Ramos reminded Colon in Spanish

that he had “fucked up” by not giving Smith any money “the first time,” i.e., for the Kitt murder

(Tr. 808); but Colon assured Ramos, “no, I got him.  I got him this time” (Tr. 808).  Ramos

understood this to mean that “this time [Colon] was going to hit [Smith] off with the money, with

drugs.”  (Tr. 810).  Colon confirmed the agreement by telling Smith to “take care of it.”  (Tr.

808).  Colon then led Smith inside the Monterey Projects and suited him up in a black hooded

jacket with gloves and a mask.  (See Tr. 808-14).  Smith also had with him the same 9-mm

firearm that he had used to kill Kitt.  (Tr. 817, 1008-11).  Minutes later, Smith shot Celestine

more than a dozen times, killing him on the spot (Tr. 1138-39), as was corroborated by the

testimony of Luis Martinez (Tr. 565-79), Charisma Adderley (Tr. 1272-76), police officer Terry

Poole (Tr. 604-19), and the crime scene evidence, which included vials of crack found around

Celestine’s body (Tr. 622-23, 634-35).

Smith claims that this evidence is insufficient to sustain his convictions for murdering

Celestine, because the proof shows that Smith “was given only the understanding that Colon

wanted Tex killed,” and not the underlying reason for the killing.  (Mem., at 24).  According to
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Smith, this is consistent with the Government’s theory at trial that Smith “was a hired hit-man,”

who “required no knowledge of the conspiracies [sic] objectives or goals, or the manner in which

this murder would further or hinder the conspiracy.  All that mattered was that someone wanted a

murder committed and that he would be paid for committing it.”  (Mem., at 24-25).  Smith’s

argument goes too far, however, and demonstrates in large part why the evidence was sufficient

to support his convictions.

In the first place, it was legally irrelevant whether Smith functioned only as a “hired hit-

man” for Colon; such an arrangement is not only commonplace in drug conspiracies, but it in no

way relieves Smith of liability for committing a drug-related murder on the conspiracy’s behalf. 

See, e.g., United States v. Aguilar, 585 F.3d 652, 657 (2d Cir. 2009) (purview of Section

848(e)(1)(A) includes “hired henchmen . . . who commit murder to further a drug enterprise in

which they may not otherwise be intimately involved”) (citation omitted); Santos, 541 F.3d at 72

(“Different people play different roles in a drug conspiracy, be it supplier, lookout, courier, or

enforcer.”) (citation omitted).  To the contrary, that Smith did not participate in Colon’s narcotics

conspiracy “in some way other than carrying out the murders does not undermine the sufficiency

of the evidence that he was a co-conspirator.”  Santos, 541 F.3d at 73.  “The defendant’s

participation in a single transaction can, on an appropriate record, suffice to sustain a charge of

knowing participation in an existing conspiracy.”  Id. (quoting United States v. Miranda-Ortiz,

926 F.2d 172, 176 (2d Cir. 1991)).  In short, whether or not Smith played a central role in

Colon’s drug conspiracy, “he is liable as a co-conspirator if the jury found — as it apparently did

and reasonably could have here — that he ‘knew of [its] existence . . . and knowingly joined and

participated in it.’”  Santos, 541 F.3d at 73-74 (citation omitted; alterations in Santos).
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In addition, Smith’s argument that he was an unknowing hit-man, willing to commit any

murder as long as he got paid, ignores the fact that Colon offered to, and did, pay Smith for

Celestine’s murder in drugs.  Specifically, Ramos testified that, in the days after Celestine’s

death, both Colon and Smith told Ramos that Colon had given Smith drugs in payment for the

murder.  (Tr. 823-24).  Smith took the drugs out of town to sell, which was his purpose in dealing

with Colon since long before the Kitt homicide.  (Tr. 824).  That Colon paid Smith for

Celestine’s murder in drugs was a further express connection between the murder and Colon’s

drug business from which the jury could reasonably infer Smith’s knowledge that the murder was

intended to, and did, benefit Colon’s business.

Even more importantly, Smith’s argument ignores the evidence concerning his then-very

recent course of dealing with Colon, namely, that Colon had hired Smith less than a month

earlier, in highly similar circumstances, to commit the murder of another drug dealer for the

purpose of furthering Colon’s drug business, also based on Colon’s promise to pay Smith for the

crime in drugs.  In this sense, the Kitt and Celestine murders — which Smith does not dispute he

committed 25 days apart, on behalf of the same drug dealer, using the same 9-mm firearm — are

of a piece, and cannot be assessed separately.  Given the backdrop of the Kitt homicide, and the

more explicit discussions that preceded it, the jury was entitled reasonably to infer that when

Smith responded to Colon’s simple declaration of “Tex has got to go” by immediately offering to

“take care of it,” Smith understood exactly what Colon was proposing and the reason for it.  See,

e.g., In re Terrorist Bombings, 552 F.3d at 115 (reviewing court must analyze “the separate

pieces of evidence not in isolation but in conjunction”); United States v. Autuori, 212 F.3d 105,

114 (2d Cir. 2000) (reviewing court must “consider the evidence in its totality, not in isolation”).
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This is especially so in light of the utter absence of proof suggesting any possible motive

other than a drug-related rivalry for Colon, a major narcotics trafficker in the Monterey Projects,

to want to kill Celestine, a much lower-level crack dealer in the same projects.  Indeed, based on

Smith’s prior acceptance of Colon’s solicitation to murder Kitt, which Smith unquestionably

knew was for the purpose of benefitting Colon’s drug business, the jury was entitled reasonably

to find that, by the time he killed Celestine, Smith was already a member of Colon’s drug

conspiracy.  Smith’s quick acceptance of Colon’s offer to murder Celestine therefore simply

reaffirmed his status as a hit-man for Colon, ready and able to take on assignments for his boss

when requested.  That Colon paid Smith in drugs after the two murders only reinforces this view.

Finally, Smith’s argument ignores other evidence from which jury could reasonably infer

that Smith killed Celestine with the requisite knowledge of, and intent to further, Colon’s drug

conspiracy.  As discussed above, the evidence showed that Smith knew that Colon was a major

drug dealer whose business was based in the Monterey Projects, where Colon and Smith both

lived.  The evidence also showed that Smith sold crack in and around the Monterey Projects,

including by supplying it to Charisma Adderley at least twice and supplying it to “Jeffrey,” who

bagged and sold crack for Smith in the projects.  (Tr. 829-32, 1245-47).  Moreover, the evidence

showed that Celestine likewise was a drug dealer who lived in, and sold crack in and around, the

Monterey Projects.  (Tr. 807).  The jury also heard abundant testimony about how competitive

the street-level narcotics business was, and how intently narcotics traffickers worked to protect

their drug-selling turf and prevent incursions from rivals.  (See, e.g., Tr. 92 (Sanford Malone

“wouldn’t allow” rival dealers on Hughes Avenue and either ran them off or shot at them); Tr.

104-05, 122 (Hughes Boys’ rivals included dealers in the Murphy Projects, on Monterey Avenue,

-35-

Case 1:05-cr-00922-DLC   Document 90   Filed 04/12/11   Page 36 of 54



and elsewhere); Tr. 256-57 (Avilez explained that, in order to prevent “competition cutting in on

[y]our drug spots and your drug sales,” dealers “try to eliminate everybody else that’s around the

neighborhood so that everything will come to you.”); Tr. 787 (Colon solicited Kitt’s murder

“because some guys got into his drug spot . . . [a]nd he wanted the guys out of there”)). 

Based on all of this information, the jury was entitled to make the reasonable inference

that, because Smith lived in the same small, two-building housing project as Celestine, and

engaged in the same illegal conduct in those projects as Celestine, i.e., the street-level sale of

crack, Smith knew that Celestine was involved in narcotics trafficking activity in the Monterey

Projects that presented unwelcome competition to Colon’s drug business, and/or brought with it

the risk of unwanted police attention to the area that served as the home base to Colon’s lucrative

business.  Either way, the circumstances gave Colon a drug-related motive to want Celestine

dead, which the jury could reasonably infer was understood by Smith.  Accordingly, for this and

the other reasons set forth above, the evidence was sufficient to show that Smith killed Celestine

“with a knowledge of, and intent to join the Colon Conspiracy” (Mem., at 23), and therefore to

sustain Smith’s convictions for murdering Smith under Sections 848(e)(1)(A) and 924(j).5

3. The Murder Of Sanford Malone

Smith concedes that Ramos and Edwin Avilez were members of Avilez’s “drug-dealing

enterprise” on Monterey Avenue, and that Smith murdered Malone after being hired to do so by

  One additional point supports Smith’s membership in Colon’s drug conspiracy.  Ramos testified5

that, after Smith came back to New York from selling the drugs that Colon gave him in payment for
the Celestine murder (if not also Kitt), Colon was mad at Smith for being $200 “short” — that is,
for owing Colon $200 for drugs Smith had sold out of town.  (Tr. 824).  While Ramos did not know
the details of the arrangement between Colon and Smith, it was a reasonable inference that Colon
gave Smith at least some drugs not strictly in payment for the murders but “on consignment,”
meaning that Smith was expected to pay Colon back after he sold the drugs out of town.  (Tr. 825). 
The indication of a supplier-distributor relationship between Colon and Smith was further evidence
from which the jury could have found that Smith had joined Colon’s drug conspiracy.
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Avilez and Ramos.  (Mem., at 4-5).  But Smith disputes the sufficiency of the evidence to show

that Malone’s murder furthered Avilez’s conspiracy, that Smith ever joined Avilez’s conspiracy,

or that Smith killed Malone to further the conspiracy.  (Mem., at 5, 13, 20).  Smith’s claims are

meritless.  Especially when viewed in conjunction with the evidence that Smith committed two

prior murders with Ramos on behalf of Colon, there was more than sufficient proof to show that

Malone’s murder furthered Avilez’s drug conspiracy, and that Smith joined the conspiracy by

murdering Malone for that purpose, if not in other ways as well.

First, notwithstanding Smith’s efforts evidently to show that Malone was murdered as the

result of a personal beef between Malone and Avilez, there was overwhelming evidence that at

least one reason why Avilez wanted Malone dead was to further Avilez’s drug business.  See

United States v. Desinor, 525 F.3d 193, 202 (2d Cir. 2008) (for conviction under Section

848(e)(1)(A), “the government need only prove beyond a reasonable doubt that one motive for

the killing (or conspiracy to kill) was related to the drug conspiracy”) (emphasis in original);

Santos, 541 F.3d at 74-75 (same).  Here, three witnesses — Avilez, Ramos, and Luis Perez —

testified in detail about the long history of tension and conflict between Malone’s powerful

“Hughes Boys” gang based on Hughes Avenue and 178  Street, and Avilez’s crew based onlyth

three blocks away, at Monterey Avenue and 178  Street.  In addition to the rivalry that naturallyth

would be expected to arise between two street-level narcotics organizations competing in close

proximity to sell the same drugs (cocaine, crack, and heroin) to the same customer base, the

witnesses described numerous specific incidents of violence or near violence that were drug-

related.  And even if the rivalry between Malone and Avilez did become personal over time, it

was still fundamentally rooted in their status as the heads of two competing drug organizations.

-37-

Case 1:05-cr-00922-DLC   Document 90   Filed 04/12/11   Page 38 of 54



For example, Perez, a long-time Hughes Boys member, explained that “[t]here was no

relationship” between the Hughes Boys and Avilez’s crew.  (Tr. 122).  Rather, the two groups

“were rivals” based on “[c]ompetition” for “[d]rugs, crack.”  (Tr. 122).  Perez described how, in

the late 1990s after Malone returned from prison, he sought to expand the Hughes Boys’ territory

and influence by establishing or taking over drug spots to the north, on Hughes Avenue between

179  and 180  Streets, and to the South, on Arthur Avenue at 176  Street.  (Tr. 99-103).  Thisth th th

expansion only increased the tension between the Hughes Boys and nearby drug organizations

with whom they were already in competition, including dealers in the Murphy Projects, near

176  and Arthur (Tr. 101-03), dealers around 180  Street and Arthur (Tr. 105), a dealer knownth th

as “Dominican Junior,” located on Lafontaine Avenue and 178  Street (104-05), and Avilez’sth

crew on Monterey Avenue and 178  (Tr. 104-07).th

To be sure, Malone personally “had a reputation around the neighborhood . . . [f]or being

fierce.”  (Tr. 102; see Tr. 847 (“Sanford Malone had a reputation for scaring everybody.”)).  It

was rumored that Malone had “killed a lot of people” in the 1980s, and “[e]verybody knew about

it.  So when he came home from jail and continued doing what he was doing, people feared that. 

People knew who he was.  His name was known.”  (Tr. 103).  Nonetheless, Malone’s violent

conduct still arose from his role as the leader of a competitive street-level drug organization —

which other dealers in the neighborhood, including in particular Avilez, knew full well.  For

example, Avilez witnessed Malone and an associate fire machine guns from the hood of a car at

Malone’s rival Dominican Junior, as part of a long-standing turf battle between the two for

control of Dominican Junior’s drug spot.  (Tr. 256-58).  Precisely to defend against such threats

to himself and his business, Avilez possessed and made available to his crew numerous firearms
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(Tr. 302, 305-06), and employed “muscle” such as Ramos to act as his “enforcer” if Avilez

“needed somebody to get beat up or killed” (Tr. 270-71, 285-86; see Tr. 130, 844-46).

In addition, it was well known that Malone did not like or respect Avilez (Tr. 122-23,

848); and Avilez admittedly was afraid of Malone (Tr. 327).  In fact, Avilez and his crew hid or

left the block whenever Malone came to Monterey Avenue.  (Tr. 123, 847).  Significantly, Avilez

knew that one of the underlying reasons why Malone was “angry” with him was that Malone had

discovered that, during the time when Malone was in jail in the 1990s, Avilez’s crew had sold

heroin on Hughes Avenue.  (Tr. 276).  Among other actions that demonstrated Malone’s dislike

and disrespect for Avilez and his crew, Malone started a romantic relationship with a woman

who lived on Monterey Avenue, in the heart of Avilez’s territory, and began using the woman’s

apartment as a stash house for the Hughes Boys’ drug business.  (Tr. 110, 124, 134).

It was with this background that the jury heard about specific conflicts between the

Hughes Boys and Avilez’s crew that ultimately led Avilez to want Malone dead.  These conflicts

included the time that Malone pistol-whipped Jorge Encarnacion, Avilez’s leading manager, in

the head right on Monterey Avenue, in full view of many members of both drug organizations. 

(Tr. 126-27, 319-21, 850).  Although Ramos was about to kill Malone on the spot, Avilez urged

Ramos not to shoot, so that the blame for the incident would not come back to Avilez.  (Tr. 320-

21, 851-52).  Another provocation occurred when Malone and “his muscle man, his bodyguard,”

Angel Cordero, tailgated Avilez’s car, chasing Avilez off Hughes Avenue and back to Monterey,

where Malone warned Avilez, “Don’t be scared yet.”  (Tr. 322-25).  Incidents such as these

caused Ramos to urge Avilez to “kill Sanford Malone before he killed any of us” (Tr. 851; see

Tr. 326), and eventually caused even Avilez to feel “threatened” enough by Malone to “want[] to
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do something about it” (Tr. 327).  It was at this point that Avilez met with Ramos and Smith to

devise their initial plan for murdering Malone.  (Tr. 327, 330, 335, 852).

In these circumstances, there was abundant evidence from which the jury could find that

at least “one motive” for Avilez’s solicitation to murder Malone was “related to” Avilez’s drug

conspiracy.  Desinor, 525 F.3d at 202.  Malone was the architect of the expansion of the Hughes

Boys’ narcotics enterprise and the frequent instigator of violent incidents between drug rivals. 

He also had repeatedly taunted and disrespected Avilez, threatening Avilez’s control of his drug-

selling territory and status as the head of his organization.  Thus, the jury could reasonably infer

that eliminating Malone would further Avilez’s drug business by, for example, stopping the

Hughes Boys’ incursions into Avilez’s territory, restoring Avilez’s reputation and status in the

neighborhood, and ensuring the safety of himself and his crew.

Smith points to isolated snippets of testimony and partial recountings of conversations

(Mem., at 10-12) to argue that “there was no rivalry or beef between Hughes dealers and

Monterey dealers”; that certain incidents of violence were “not related to the drug conspiracies at

all” but were “personal misunderstanding[s] that spiraled out of control”; and that Avilez had

decided that, “if anything, the murder of Malone would be detrimental to his enterprise” (Mem.,

at 18-19).   Even if evidence existed to support any of these claims, the jury was free to reject it6

  Smith also asserts that the Government unethically attempted to confuse the jury during closing6

arguments by blurring the lines between Avilez’s conspiracy and the earlier conspiracy of Dominican
Junior.  (Mem., at 17).  The claim is utterly meritless.  The Government’s mention of Dominican
Junior, and of his earlier clash with Malone being part of the reason why “[t]he bad blood between
Monterey and Hughes [went] a long way back” (Tr. 1462), was entirely appropriate for purposes of
placing the conflict between Malone and Avilez in historical context.  Indeed, in the very next
paragraph of the transcript, the prosecutor gave examples of the recent iteration of the conflict
between the two groups, which led directly to the murder of Malone.  (See Tr. 1462-63 (Avilez “took
advantage when Sanford Malone was in jail” by “selling heroin on Sanford’s block”; Malone “had
the audacity to have a stash house on [Avilez’s] block”; and Malone “pistol-whipped one of
[Avilez’s] crew . . . right in front of [Avilez’s] building [so] the bad blood is obvious”)).
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and rely instead on the abundant proof, described above, supporting the reasonable inference that

at least one reason why Avilez solicited Smith to kill Malone was to further Avilez’s drug

business.  See, e.g., Aguilar, 585 F.3d at 656 (conviction must be affirmed if “any rational trier of

fact could have found the essential elements of the crime beyond a reasonable doubt”) (citation

omitted) (emphasis in original); Hasan, 586 F.3d at 166 (task of “choosing among competing,

permissible inferences” is for jury and not reviewing court) (citation omitted). 

Next, Smith argues that the evidence was insufficient to prove that he joined Avilez’s

narcotics conspiracy “prior” to Malone’s murder, or with the requisite intent to further Avilez’s

conspiracy through the murder.  (Mem., at 14, 21).  Again, Smith concedes that the narcotics

conspiracy existed and that the jury could infer his knowledge of its goals.  (Mem., at 13-14).

Smith nevertheless argues that, even if the evidence showed that Avilez “wanted Malone dead to

further his drug conspiracy,” there was insufficient proof that Smith knew the drug-related

purpose or motive for the killing.  (Mem., at 21).

Smith’s claim is belied in the first instance by the evidence discussed above, namely, that

Avilez’s crew and Malone’s Hughes Boys were both street-level drug gangs operating a mere

three blocks from each other, and only two to five blocks, respectively, from the Monterey

Projects.  Given that Smith lived and sold street-level quantities of crack in the Monterey

Projects; that Smith was very close with Ramos, who served as Avilez’s enforcer; and that Smith

indisputably knew of and associated with Avilez’s drug organization (as discussed in more detail

below), the jury could reasonably infer that Smith was aware of the competition and conflict

between the Avilez and Malone organizations, and knew that the only practical reason Avilez
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could have for killing Malone — or at the very least one reason — was related to their drug

rivalry.  But the evidence showed more in terms of what Smith was told about why Avilez

wanted Malone dead.  In combination with the proof of Smith’s course of dealing with Ramos

and Colon in connection with two prior drug-related murders, the evidence was sufficient to

show that Smith killed Malone with the requisite knowledge and intent.

Preliminarily, the proof may have been sufficient to show that Smith joined Avilez’s drug

conspiracy long before the Malone murder.  Ramos testified that he committed multiple armed

robberies of drug dealers with Smith and others, after which Ramos and Smith sold their share of

the stolen drugs to other dealers.  (See Tr. 293, 769-85).  In particular, Ramos sold drugs derived

from robberies to Avilez roughly 10-20 times, in amounts ranging from half an ounce to a

kilogram of cocaine.  (Tr. 287-88).  Avilez usually took the drugs from Ramos on consignment,

meaning that Avilez paid Ramos up front for some of the drugs and then paid Ramos for the rest

after Avilez had sold them.  (Tr. 288).  On one occasion, Ramos and Smith brought a kilogram of

cocaine they had stolen to Monterey Avenue to sell it to Avilez.  (Tr. 293-94, 775-76).  Avilez

brokered the sale of the kilogram to another drug dealer in his building on Monterey Avenue, and

Ramos and Smith split the $10,000 profit.  (Tr. 294-96, 776-77).  Given that Ramos frequently

distributed through Avilez cocaine that he and Smith had jointly stolen, the jury may reasonably

have inferred that Smith had joined Avilez’s drug conspiracy as an outlet for his stolen cocaine.

In any event, the evidence was sufficient to show that Smith joined Avilez’s drug

conspiracy when he agreed to and did kill Malone in furtherance of the conspiracy.  In or about

late 1999, Smith met with Avilez and Ramos specifically to discuss a plan for killing Malone. 

(Tr. 327, 330, 335, 852).  Avilez described his problems with Malone to Smith, including the
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incident when Malone and Cordero had tailgated Avilez.  (Tr. 335).  The group then devised a

plan to murder Malone, whereby Smith and an associate would shoot Malone on Hughes Avenue

after cutting through a building with access to an adjoining avenue, and then escape back through

the same building to an awaiting get-away car.  (Tr. 335-36).  The thought was that, because

Smith and his associate were both black, Malone’s followers would not know that his death had

been solicited by Avilez and Ramos, who were both “Spanish,” especially since Malone “had a

lot of problems with a lot of different individuals.”  (Tr. 337).  In the end, however, Avilez got

“cold feet,” and rejected the plan.  (Tr. 337).

Months later, on February 14, 2000, Avilez and Ramos attended a wake for one of their

associates at a funeral home just two blocks west of Avilez’s drug spot on Monterey Avenue. 

(Tr. 339-42, 853-54).  Malone also attended the wake, where his conduct offended Avilez and

Ramos.  (Tr. 344-52, 859-61).  Eventually, Avilez agreed to solicit Smith to murder Malone at

the wake, and authorized Ramos contact Smith.  (Tr. 352-54, 861-63).  Ramos went to the

Monterey Projects and told Smith that Avilez wanted him to “take care of” Malone; but Smith

said that he “didn’t know if he was going to do it” and would get back to Ramos.  (Tr. 862). 

Ramos returned to the funeral home and related this conversation to Avilez.  (Tr. 863).  Shortly

thereafter, Smith beeped Ramos, and on the return call asked Ramos, “who is it, the guy that’s

dancing on the stairs?”  (Tr. 863-64).  Ramos responded, “yup,” and Smith said, “all right.”  (Tr.

864).  Moments later, Smith shot Malone dead on the street.  (Tr. 357, 864).

Given Smith’s undisputed knowledge about Avilez’s drug business, and the reasonable

inference that Smith also knew about the street-level drug trade close by the projects where he

lived and engaged in the same activity, the preceding evidence enabled the jury reasonably to
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infer that Smith knew that Malone’s murder was drug related and, more specifically, was

intended to further Avilez’s drug business.  Among other factors that permitted this inference

was that, when they met to develop a plan for killing Malone, Avilez told Smith about the

“confrontation” in which Malone and Cordero, who acted as “muscle” for the Hughes Boys,

tailgated Avilez.  (Tr. 335).  Another was the detailed nature of the murder plan initially devised

by Smith, Ramos, and Avilez, including that it was to take place at the home-base of Malone’s

drug business on Hughes Avenue, and that it paid special attention to the perpetrators’ race, so as

to disguise who — among Malone’s many enemies in the neighborhood — was behind the

murder.  (Tr. 336-37).

The jury was also entitled to consider Smith’s course of dealing with Ramos on two prior

occasions when they had worked together to murder rival drug dealers for Colon.  Just as it was

reasonable to infer, based on that course of dealing, that Smith killed Malone at least in part in

the hope of obtaining drugs from Avilez to sell out of town, it was likewise reasonable to infer

that Smith knew that the underlying reason why Avilez wanted Malone dead was to eliminate a

rival drug dealer.  This is especially so given that the rival dealer was the head of another street-

level drug gang based only three blocks from Avilez’s turf, that sold the same drugs and

competed for the same customers as Avilez’s crew.  Again, the absence of any other plausible

reason for Avilez to solicit Smith to murder Malone further supports this view.

Accordingly, as in the case of the Kitt and Celestine homicides, the totality of the

evidence was sufficient to show that Smith joined Avilez’s drug conspiracy by agreeing to

murder and murdering Malone in furtherance of Avilez’s conspiracy.  See Santos, 541 F.3d at 73

(where “defendant had knowledge of the conspiracy and knowingly took actions advancing the
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conspiracy’s aims, we ordinarily will permit the jury ‘to infer intent and agreement from

knowledge’”) (citations omitted) (emphasis in original).

Because, as set forth above, the evidence was sufficient to sustain Smith’s convictions for

murdering Celestine and Malone under both 18 U.S.C. § 924(j) and 21 U.S.C. § 848(e)(1)(A), for

murdering Kitt under Section 924(j), and for joining Avilez’s drug conspiracy under 21 U.S.C.

§ 846, his trial and appellate attorneys cannot have rendered ineffective assistance of counsel by

failing to challenge those convictions on sufficiency grounds.  Even if the evidence was, for a

particular charge, not overwhelming, decisions regarding what arguments to make to the jury,

what trial or post-trial motions to file in the District Court, or what grounds to raise on direct

appeal, were precisely the type of “strategic choices” that were left to the sound discretion of

Smith’s counsel and are “virtually unchallengeable.”  Strickland, 466 U.S. at 690-91.

Moreover, even if Smith could somehow show that his counsels’ performance was

deficient for failing to raise a sufficiency challenge, Smith could never demonstrate actual

“prejudice,” that is, a reasonable likelihood that “but for counsel’s unprofessional errors, the

result of the proceeding would have been different.”  Id. at 694.  That is true in the first instance

because the evidence was in fact sufficient to support each of Smith’s convictions.  But even if

the proof were found to be lacking on one count, that still would not affect the outcome on the

other counts of conviction, each of which — except one — resulted in a life sentence for Smith. 

Therefore, Smith’s claim of ineffective assistance of counsel based on a failure to challenge the

sufficiency of the evidence on Counts One, Two, Three, Five, Six, and Seven must be denied.
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D. Counsels’ Failure To Challenge Rule 404(b) Evidence

Smith’s second claim for relief is that his attorneys rendered ineffective assistance of

counsel by failing to challenge the admission of evidence pursuant to Rule 404(b), Fed. R. Evid.,

through witness Charisma Adderley.  The evidence at issue was Adderley’s testimony regarding

a crack distribution conspiracy that she engaged in with Smith between roughly 1996 and 2000. 

According to Adderley, she transported crack for Smith to Albany, New York, once in or about

1996, and then, starting in 1997, transported crack for him to Winchester, Virginia, roughly 15-

20 times.  (Tr. 1256-62).  Smith paid Adderley a few hundred dollars each time, but she did not

know what he did with the drugs after they reached Virginia.  (Tr. 1264-66).  In addition,

Adderley twice obtained crack from Smith that she sold in and around the Monterey Projects. 

(Tr. 1245-47).  Smith’s claim is meritless because, even if Smith could show that his counsel

performed unreasonably by failing to challenge evidence’s admission or the absence of a limiting

instruction, Smith cannot possibly prove that he suffered actual prejudice — such that the

outcome of the trial would have been different — as a result of the admission of the evidence.

Smith does not dispute that the evidence of his crack distribution with Adderley was

offered for a proper purpose and was relevant to a disputed issue; rather, he argues only that the

probative value of the evidence was substantially outweighed by the danger of unfair prejudice,

and that the evidence should have been accompanied by a limiting instruction.  (Mem., at 29-30

(citing, inter alia, Untied States v. LaSanta, 978 F.2d 1300, 1307 (2d Cir. 1992))).  Smith claims

that, before admitting the evidence, the District Court was obliged to conduct a “balancing test”

under Rule 403, Fed. R. Evid., and was required to give a limiting instruction to the jury.  (Mem.,

at 32-34).  Smith argues that his counsel were ineffective for failing to ensure that the Court
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fulfilled these obligations, and that counsels’ failure enabled the jury to convict him upon a

finding that Smith had a “propensity to commit crime in general.”  (Mem., at 33, 34).  Smith’s

claims are largely misplaced, and in any event unavailing.

Preliminarily, there is a question about whether the evidence of Smith’s crack distribution

with Adderley in Virginia and the Bronx was even “true” Rule 404(b) evidence, in the sense of

being used to show motive, opportunity, intent, preparation, plan, knowledge, identity, or

absence of mistake with respect to charged similar crimes.  As the Government made clear in its

pre-trial motion to admit “other crimes” evidence, Adderley’s testimony about her drug dealing

with Smith was offered for three purposes: (1) the evidence was “direct evidence of the charged

homicides, because it constitutes proof of Smith’s motive and compensation for the murders”;

(2) the evidence “completes the story of Smith’s relationship with Colon and [Ramos], and

provides necessary context and background for the charged homicides; and (3) the evidence was

“appropriate Rule 404(b) evidence with respect to the crack charges in Counts Eight and Nine of

the Indictment, because it is probative of Smith’s knowledge, intent, opportunity, identity, and

the lack of mistake or accident with respect to those charges.”  (Government’s Pre-Trial Motion,

dated May 4, 2007 (“Govt. Mot.”), at 6, attached hereto as Exhibit A).

In Smith’s case, virtually the entire focus of the proof was his commission of three drug-

related murders between 1998 and 2000, while Smith’s sale of crack for a two-week period in

2005 was only a tiny part of the Government’s evidence — as demonstrated by the fact that

Smith has not even challenged his convictions on Counts Eight and Nine in his motion.  Thus,

the predominant reason why the Government offered evidence of the Adderley crack sales was to

explain Smith’s “motive for committing the charged murders, and furnish evidence of his
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compensation for having carried them out.”  (Govt.  Mot., at 11).  Indeed, because the proof of

Smith’s crack sales with Adderley was “inextricably intertwined with the evidence regarding the

murders,” the Government argued that it was not even properly considered as “other crimes”

evidence under Rule 404(b), since it “arose out of the same transaction or series of transactions

as the charged offense,” was “inextricably intertwined with the evidence regarding the charged

offense,” or was “necessary to complete the story of the crime [on] trial.”  (Govt. Mot., at 10-11

(quoting United States v. Towne, 870 F.2d 880, 886 (2d Cir. 1989) (citations omitted) (alterations

in original)); (citing United States v. Carboni, 204 F.3d 39, 44 (2d Cir. 2000) (same))). 

The Government explained its theory of admissibility for the Adderley crack distribution

evidence during the final pre-trial conference, i.e., that it was direct evidence of the motive and

compensation for the charged murders, and the District Court indicated that the evidence was

admissible on that basis.  (See Conference Transcript, May 9, 2007, attached hereto as Exhibit B,

at 9, 15, 27 (Virginia sales resulting from payment for two murders “[c]ertainly” were “part and

parcel . . . of the charged criminal conduct”; Government “would be entitled to show that this

wasn’t the first trip to Virginia and that there was, you know, a pattern here and a reason to go to

Virginia”)).  Thus, defense counsel did not object when the evidence was offered through

Adderley at trial.  (Tr. 1256-67).

In large part, therefore, the evidence of Smith’s crack distribution with Adderley was

neither offered nor received as Rule 404(b) evidence, and the District Court was not obliged to

conduct an explicit Rule 403 analysis before admitting the evidence or give the jury a limiting

instruction when it was offered at trial.  The evidence was unquestionably admitted for a proper

purpose and relevant — which Smith does not contest — to show Smith’s motive for committing
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at least the two murders solicited by Colon, and arguably the one by Avilez as well, and also to

show how Colon compensated Smith for the murders.  Secondarily, the evidence was probative

of the development of the illegal relationship and the relationship of trust and confidence

between Smith and Adderley, which helped explain how and why Smith was able to use

Adderley to destroy evidence after the Celestine murder (Tr. 1276-77) and to use her as a decoy

in committing the Malone murder (Tr. 1279-90).  (See Govt. Mot., at 9-10).  Accordingly,

defense counsel cannot have been deficient or unreasonable for having failed to challenge the

evidence based on the absence of a Rule 403 analysis or a limiting instruction.

To the extent that the Adderley crack distribution evidence was admitted under Rule

404(b) in connection with the charges related to Smith’s distribution of crack in 2005, the

evidence likewise was properly admitted and counsel was not ineffective for failing to challenge

it.  With respect to the 2005 charges, Smith admitted that he was arrested near 188  Street andth

Webster Avenue on August 30, 2005, but denied that he had been selling crack at that location or

that he had sold crack that day to an undercover officer.  (Tr. 1369, 1400-01).  Thus, Smith put

his intent at issue, and the evidence of his prior crack dealing with Adderley in Virginia and the

Bronx was admissible.  See, e.g., United States v. Teague, 93 F.3d 81, 84 (2d Cir. 1996) (proof

of knowledge and intent, is “‘proper purpose’” for admission of Rule 404(b) evidence) (quoting

Huddleston v. United States, 485 U.S. 682, 691 (1988)); United States v. Caputo, 808 F.2d 963,

968 (2d Cir. 1987) (“[w]here intent to commit the crime charged is clearly at issue, evidence of

prior similar acts may be introduced to prove that intent”). In particular, where a defendant

claims “mere presence” or that his participation in a criminal transaction was innocent, evidence

of similar acts is admissible to demonstrate intent and knowledge.  See, e.g., United States v.
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Pitre, 960 F.2d 1112, 1117 (2d Cir. 1992) (“evidence of prior narcotics transactions was properly

admitted “to show that [the defendants] were ‘not there just to be standing there’ on the night of

their arrests”); United States v. Bruno, 873 F.2d 555, 561-62 (2d Cir. 1989) (“The government

was entitled to prove [the defendant’s] intent pursuant to Fed. R. Evid. 404(b) because he had

placed his intent in issue by claiming that he was ‘merely present’ during the drug transaction.”).

Moreover, the District Court did not err by admitting the Rule 404(b) evidence, because

the proof of Smith’s low-level drug dealing in Virginia and the Bronx was far less prejudicial

than virtually all of the other testimony that the jury heard about him at trial, including his

commission of three vicious contract murders and numerous armed robberies.  See, e.g., United

States v. Roldan-Zapata, 916 F.2d 795, 804 (2d Cir. 1990) (similar conduct evidence is not

unfairly prejudicial where it is not “any more sensational or disturbing than the crimes” with

which the defendant has been charged); United States v. Figueroa, 618 F.2d 934, 943 (2d Cir.

1980) (Evidence is unfairly prejudicial, and thus excludable under Rule 403, “only when it tends

to have some adverse effect upon a defendant beyond tending to prove the fact or issue that

justified its admission into evidence.”); United States v. Smith, 727 F.2d 214, 220 (2d Cir. 1984)

(essential inquiry for admission of other crimes evidence is whether it involves “conduct likely to

arouse irrational passions”).  The admission of the evidence was therefore appropriate, and

within the Court’s broad discretion to admit relevant evidence.  See, e.g., United States v.

Lombardozzi, 491 F.3d 61, 78 (2d Cir. 2007) (“A district court’s decision to admit evidence of

prior bad acts is reviewed for abuse of discretion, which [this Court] will find only if the judge

acted in an arbitrary and irrational manner.”); United States v. Salameh, 152 F.3d 88, 110 (2d

Cir. 1998) (district court’s decision to admit evidence under Rule 403 will be reversed only if
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“the court abused its discretion or acted arbitrarily or irrationally”).  As a result, once again,

defense counsel had no basis to object to the admission of the evidence.

In any event, however, even if Smith could somehow show that the evidence of his crack

distribution with Adderley in Virginia and the Bronx was wholly inadmissible, and that counsel

performed unreasonably by failing to object to the evidence or insist on a Rule 403 analysis or

limiting instruction by the Court, Smith still could not prove that he suffered any actual prejudice

from the admission of the evidence.  That is because Smith cannot possibly demonstrate a

reasonable likelihood that, “but for counsel’s unprofessional errors, the result of the proceeding

would have been different.”  Strickland, 466 U.S. at 694; accord Mayo, 13 F.3d at 534 (defense

must show that “absent counsel’s deficient performance, there is a reasonable probability that the

outcome of the proceeding would have been different”).

Here, the jury heard explicit testimony about Smith murdering three different drug dealers

on the streets of the Bronx at the behest of other drug dealers, doing so each time by emptying

the magazine of his semi-automatic pistol, and in the process (in two cases) seriously wounding

other bystanders.  The proof that Smith participated in each murder was overwhelming, which

Smith does not dispute; and the sheer violence of his crimes, along with the cold-blooded

efficiency with which he carried them out, no doubt made a significant impact on the jury.  As

explained above, the jury also heard sufficient evidence to prove that Smith joined the relevant

drug conspiracies by committing the murders in furtherance of them, as well as evidence that

Smith committed multiple armed robberies of drug dealers.  In light of all of this substantial and

dramatic proof, the admission of other evidence that Smith sold relatively small amounts of crack

with Adderley in Virginia and the Bronx cannot possibly have swayed the jury to convict him,
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