
KYLES and NY RULES OF PROFESSIONAL CONDUCT DEMAND

The Accused, KEYBOARD(Rank / Name), by and through the undersigned counsel, hereby

respectfully demands of the KEYBOARD(Government / Prosecution), disclosure of any and all

information which is material under Kyles v. Whitley, 514 U.S. 419 (1995) and for any such

disclosure to be tendered when it is “of value” to the defendant.

Specifically, the Accused, but not by way of limitation, hereby respectfully demands the

following for which the Defense has a good faith basis to believe constitutes Kyles material:

1. KEYBOARD(Specify material desired);

2. KEYBOARD(Specify material desired).

In support of this demand, the defendant states as follows:

I. What constitutes Kyles information?

Kyles v. Whitley, 514 U.S. 419 (1995) re-affirmed United States v. Bagley, 473 U.S. 667

(1985) and Brady v. Maryland, 373 U.S. 83 (1963).  Kyles information is any information which

bears favorably for the defendant as to the defendant’s guilt.  Brady, 373 U.S. at 87.  Kyles

information is also any information that impeaches the credibility of a government witness.  Bagley,

473 U.S. at 676-77.

The constitutional basis of Kyles is due process of law as enunciated in the Fifth and

Fourteenth Amendments.  United States v. Agurs, 427 U.S. 97, 107 (1976); Brady, 373 U.S. at 86. 

“Under the Due Process Clause, the Supreme Court has developed ‘what might loosely be called the
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area of constitutionally guaranteed access to evidence.’ California v. Trombetta, 467 U.S. 479, 485

(1984) (quoting United States v. Valenzuela-Bernal, 458 U.S. 858, 867 (1982)”; United States v.

Jobson, 102 F.3d 214, 218 (6  Cir. 1996).  “This due process consideration is based upon ath

realization of the vast resources of the prosecutor and on the desire to avoid an unfair trial to the

accused.”  United States v. Miranne, 688 F.2d 980, 987 (5  Cir. 1982) cert. denied 459 U.S. 1109th

(1983) (relying on United States v. Auten, 632 F.2d 478, 480-81 (5  Cir. 1975)):th

The basic import of Brady is not that there is an abstract right on the
part of the defendant to obtain all evidence possibly helpful to his
case, but rather that there is an obligation on the part of the
prosecution to produce certain evidence actually or constructively in
its possession or accessible to it in the interests of inherent fairness. 
Calley v. Callaway, 519 F.2d 184, 223 (5  Cir. 1975), cert. deniedth

425 U.S. 911 (1976).

As a result, the defendant is entitled to rely upon, and shall rely upon, the government's voluntary

or compelled responses to any Kyles demand or motion.  Scott v. Mullin, 303 F.3d 1222, 1229 (10th

Cir. 2002);  United States v. Roberts,  59 M.J. 323 (CAAF 2004); and United States v. Mahoney, 58

M.J. 346 (CAAF 2003).  See also, Banks v. Dretke, 540 U.S. 668 (2004); Strickler v. Greene, 527

U.S. 263, 283, n. 23 (1999):

We merely note that, if a prosecutor asserts that he complies with
Brady through an open file policy, defense counsel may reasonably
rely on that file to contain all materials the State is constitutionally
obligated to disclose under Brady.

Or, as the Court held in Bagley, supra:

And the more specifically the defense requests certain evidence, thus
putting the prosecutor on notice of its value, the more reasonable it is
for the defense to assume from the nondisclosure that the evidence
does not exist, and to make pretrial and trial decisions on the basis of
this assumption.

473 U.S. at 682-83.
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II. Where must the prosecution search for Kyles information?

“Defense counsel has no constitutional right to conduct his own search of the State’s files

to argue relevance [in support of a Kyles demand].”  Pennsylvania v. Ritchie, 480 U.S. 39, 59 (1987);

United States v. Leung, 40 F.3d 577, 583 (2  Cir. 1994). As a result, the defendant must only makend

a plausible showing that the information sought exists and, if it exists, that the information is

material.  Love v. Johnson, 57 F.3d 1305, 1313 (4  Cir. 1995); United States v. Carson, 9 F.3d 576,th

583 (7  Cir. 1993) cert. denied 513 U.S. 844 (1994);  United States v. Gil, 297 F.3d 93 (2  Cir.th nd

2002).

The prosecution is deemed to have knowledge of information that is readily available to it. 

Kyles, 514 U.S. at 437;  Williams v. Whitley, 940 F.2d 132, 133 (5  Cir. 1991); see Smith, 50 F.3dth

at 831.  See generally United States v. Combs, 267 F.3d 1167, 1172-75 (10  Cir. 2001).  Knowledgeth

by any member of the prosecutor’s office is, and must be, imputed to any individual prosecutor

responding to this demand.  Giglio v. United States, 405 U.S. 150, 154 (1972); Martinez v.

Wainwright, 621 F.2d 184, 186-87 (5  Cir. 1980). Additionally, and along the same line, theth

knowledge of governmental agencies connected with the investigation at bar is also imputed to any

prosecutor responding to this demand. Gibbs v. Johnson, 154 F.3d 253, 256 (5  Cir. 1998); Unitedth

States v. Avellino, 136 F.3d 249, 255 (2  Cir. 1998); Fero v. Kirby, 39 F.3d 1462, 1472 n. 12 (10nd th

Cir. 1994) cert. denied 515 U.S. 1122 (1995).  Indeed, the prosecution is the only government

agency with a Kyles duty to the defendant.  Mowbray v. Cameron County, 274 F.3d 269, 277 (5  Cir.th

2001).

Amplifying on the above, the prosecutorial duty to search for Kyles information includes, but

is not limited to:
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i. All police agencies investigating this case.  Kyles, 514 U.S. at 437.

ii. All non-police, but governmental, agencies investigating this case.  Id. (“the
individual prosecutor has a duty to learn of any favorable evidence known to the
others acting on the government’s behalf in the case, including police”); see Strickler
v. Greene, 527 U.S. 263, 119 S.Ct.1936, 1945 n. 12 (1999). 

iii All attorneys and/or legal support staff in the [Office of the Staff Judge
Advocate] [_____ County District Attorneys Office] responsible for the prosecution
of this case.  Kyles, 514 U.S. at 437; United States v. Bender, 304 F.3d 161, 164 (1st

Cir. 2002); Breedlove v. Moore, 279 F.3d 952, 961 (11  Cir. 2002) (“the prosecutionth

team is generally considered a unitary entity”).

iv. All prosecutorial agencies which cooperated or assisted in the prosecution of
this case including, but not limited to, the Office of the Attorney General and the U.S.
Department of Justice.  Mastracchio v. Vose, 274 F.3d 590, 600 (1  Cir. 2001);st

United States v. Bhutani, 175 F.3d 572, 577 (7  Cir. 1999) cert. denied 528 U.S.th

1161 (2000); United States v. Wood, 57 F.3d 733, 737 (9  Cir. 1995) (‘[t]heth

government cannot with its right hand say it has nothing while its left hand holds
what is of value”);  DiSimone v. Phillips, 641 F.3d 181 (2  Cir. 2006).nd

v. All government agencies participating in protection of government witnesses. 
Mastracchio v. Vose, 274 F.3d 590, 600 (1  Cir. 2001).st

vi. All correctional agencies participating in the detention or incarceration of the
defendant or of any individual who has expressed knowledge regarding the
allegations in this case.  Carriger v. Stewart, 132 F.3d 463, 473 (9th Cir. 1997) cert.
den. 523 U.S. 1133 (1998); see United States v. McElhiney, 275 F.3d 928. 932 -33
(10  Cir. 2001); see also Knighton v. Mullin, 293 F.3d 1165, 1175 (10  Cir. 2002).th th

III. THE NY RULES OF PROFESSIONAL CONDUCT DEMAND.

In 2009, the Appellate Divisions adopted the Rules of Professional Conduct modeled on the

ABA’s Model Rules.  Rule 3.8 is entitled, “Special Responsibilities of Prosecutors and Other

Government Lawyers.”  Rule 3.8(b) mandates the following as discovery:

A prosecutor or other government lawyer in criminal litigation
shall make timely disclosure to counsel for the defendant or to a
defendant who has no counsel of the existence of evidence or
information known to the prosecutor or other government lawyer that
tends to negate the guilt of the accused, mitigate the degree of the
offense, or reduce the sentence, except when relieved of this
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responsibility by a protective order of a tribunal. [Emphasis added]

The Commentary to this new discovery rule states at ¶ 1:

A prosecutor has the responsibility of a minister of justice and not
simply that of an advocate.  This responsibility carries with it specific
obligations to see that the defendant is accorded procedural justice
and that guilt is decided upon the basis of sufficient evidence. 
Applicable state or federal law may require other measures by the
prosecutor, and knowing disregard of those obligations or a
systematic abuse of prosecutorial discretion could constitute a
violation of Rule 8.4.[ ]  A government lawyer in a criminal case is1

considered a “prosecutor” for purposes of this Rule. [emphasis added]

In Cone v. Bell, 556 U.S. 449, 129 S.Ct. 1769, 1783, n.15 (2009), the Court recognized this:

Although the Due Process Clause ... as interpreted by Brady, only
mandates the disclosure of material evidence, the obligation to
disclose evidence favorable to the defense may arise more broadly
under a prosecutor's ethical or statutory obligations. See Kyles, 514
U.S., at 437, 115 S.Ct. 1555 (“[T]he rule in Bagley (and, hence, in
Brady) requires less of the prosecution than the ABA Standards for
Criminal Justice Prosecution Function and Defense Function
3–3.11(a) (3d ed.1993)”). See also ABA Model Rule of Professional
Conduct 3.8(d) (2008) (“The prosecutor in a criminal case shall”
“make timely disclosure to the defense of all evidence or information
known to the prosecutor that tends to negate the guilt of the accused
or mitigates the offense,  ... except when the prosecutor is relieved of
this responsibility by a protective order of the tribunal”). As we have
often observed, the prudent prosecutor will err on the side of
transparency, resolving doubtful questions in favor of disclosure.
[emphasis added; citations omitted].

The ethical component was recently addressed by the Court in Connick v. Thompson, 131

S.Ct. 1350 (2011).  The Court observed: “Among prosecutors' unique ethical obligations is the duty

to produce Brady evidence to the defense.”  Id. at 1362, citing inter alia ABA Model Rule of Prof.

 Rule 8.4 defines professional “Misconduct.”1

DONALD G. REHKOPF, JR .

BRENNA , BRENNA &  BOYCE, PLLC

Page 5 of  6



Conduct 3.8(d) (1984).2

WHEREFORE, your immediate attention to the foregoing is respectfully requested and that

you comply with the specific requests herein, no later than KEYBOARD(Date).

Respectfully submitted,

BRENNA, BRENNA & BOYCE, PLLC

DATE:  KEYBOARD(Date) __________________________________________
DONALD G. REHKOPF, JR.
Attorneys for KEYBOARD(Client Name)
31 East Main Street, Suite 2000
Rochester, New York  14614
(585) 454-2000
drehkopfjr@brennalaw.com

 Model Rule 3.8(d) is the same as NY Rule 3.8(b).2
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