
IN THE
GENERAL COURT-MARTIAL

FIRST JUDICIAL CIRCUIT, U.S. ARMY
FORT DRUM, NEW YORK

U N I T E D   S T A T E S, BRADY  DEMAND
Plaintiff,

DATE: 13 March 2014
– versus – 

Military Judge: LTC Kubala
MATTHEW K. BARRY, SPC, U.S. Army

Accused. Defense Pleading # 1

The Accused, SPC MATTHEW K. BARRY, by and through the undersigned counsel, hereby

respectfully demands of the government, under the provisions of the Fourth, Fifth, Sixth and Eighth

Amendments to the United States Constitution, Article 46, UCMJ, 10 U.S.C. § 846, Rules 701 and

703, Rules for Courts-Martial, and the American Bar Association, Standards for Criminal Justice:

Prosecution Function and Defense Function,(3rd ed.), Prosecution Std. 3-3.11, Disclosure of

Evidence, for disclosure of any and all information which is material under Brady v. Maryland, 373

U.S. 83 (1963), Kyles v. Whitley, 514 U.S. 419 (1995), and Youngblood v. West Virginia, 547 U.S.

867 (2006), [see also, United States v. Roberts, 59 M.J. 323 (CAAF 2004)], and for any such

disclosure to be tendered at least three weeks prior to trial. This is a continuing request.

PLEASE TAKE NOTICE that “Brady” material is not limited to exculpatory material and

includes, but is not limited to the following:

1. Evidence that tends to negate the guilt of the Accused;

2. Evidence that tends to mitigate the degree of the offense(s) charged;

3. Evidence that tends to mitigate or reduce the potential punishment; 
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4. Evidence that impeaches or tends to impeach any potential government witness. 
United States v. Bagley, 473 US 667 (1985).

PLEASE TAKE NOTICE that the Accused and the undersigned shall treat the government's

response herein as an admission by a party-opponent for both pre-trial and trial purposes, that the

government has complied with its ethical and legal requirements herein;

PLEASE TAKE FURTHER NOTICE that if there is any question as to whether or not

material is favorable or encompassed within the parameters of Brady, supra, that is not disclosed to

the Defense, that United States v. Henthorn, 931 F2d 29 (9th Cir. 1991); and Arizona v. Youngblood,

488 US 51 (1988), requires that the issue be resolved by submitting such material to the Court for an

in camera review and determination.

BRADY MATERIAL  -The Law Has Changed1

With respect to that portion of this Demand seeking delivery to the defendant of all evidence

favorable to the defendant, the Defense believes that the holding of the United States Supreme Court

case of Brady v. Maryland, 373 U.S. 83 (1963), [see also Miller v. Pate, 386 U.S. 1 (1967); and Giles

v. Maryland, 386 U.S. 66 (1967)] requires that the government deliver to the Accused all such

potentially favorable evidence and the Defense requests that they do so immediately.  Any doubts in

this area, were resolved by Kyles v. Whitley, 514 U.S. 419, 115 S.Ct 1555 (1995);  In order to

equitably implement this rule, it is requested that the government’s files be produced in Court and

examined by the Court, in camera, so that a fair determination can be made of that material which is

favorable to the defense.  U.S. v. Gleason, 265 F. Supp. 880 (S.D.N.Y. 1967); U.S. v. Cobb, 271 F.

 “Brady” material is not limited to “exculpatory”" evidence.  The Court in Brady used the phrase “favorable1

information”  373 U.S. at 87, which of course is far more expansive than mere "exculpatory" evidence.  Indeed, the

majority opinion in Brady never refers to it as “exculpatory,” just “favorable information.”  Furthermore, if there is any

question as to whether or not evidence might be favorable to the accused, the government should submit the file to the

trial judge for an in camera inspection/ruling.
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Supp. 159 (S.D.N.Y. 1967).

a. Any evidence, information, testimony, transcripts, statements or other records
indicating that the defendant herein did not commit the offense(s) charged;

b. Any and all information, in whatever form available, supporting the position
that the defendant did not commit the offense as alleged in the Charge Sheet
or in a manner differing from that alleged in the Charge Sheet; 

c. Any evidence, information, testimony, transcripts, statements or other records
indicating that any prospective government witness on any occasion gave
false, misleading or contradictory information regarding the charge at bar, or
any related matters, to persons involved in law enforcement or to their agents
or informers, or others, and the names, and addresses of both those who gave
and those who received such false, misleading, or contradictory information;

d. Any evidence, information, testimony, transcripts, statements or other records
indicating that any prospective government witnesses have given statements
contradictory to one another, dates, times and places of said statements, and
the names and addresses of persons to whom made;

e. Any evidence, information, testimony, transcripts, statements, or other records
indicating that any prospective government witness has been subjected to
polygraph testing, the results of the test, and the name and address of any
witness involved in the test. Carter v. Rafferty, 826 F.2d 1299 (3  Cir.1987),rd

cert. denied 484 U.S. 1011 (1988); 

f. Any evidence, information, testimony, transcripts, statements, or other records
indicating that any prospective government witness has been offered,
promised, or given any type or form of immunity, or prosecutorial lenience
and/or any other consideration with reference to any and all pending or past
charges or any other matter in exchange for their testimony.  U.S. v. Bagley,
87 L.Ed.2d 481; U.S. v. Pfingst, 477 F.2d 177 (2nd Cir. 1973); Giles v.
Maryland, 386 U.S. 66 (1967); Giglio v. U.S., 405 U.S. 150; DeMarco v. U.S.,
415 U.S. 449 (1974); Ring v. U.S., 419 U.S. 18 (1974);

g. The names and addresses of any witnesses or other persons who have or might
have information favorable to the defendant.

h Impeaching Information:  Since the case of U.S. v. Bagley, 473 U.S. 667
(1985), it is clear that impeachment material falls within the broad parameters
of Brady's "favorable information" rule.

i. Any other matters required to be disclosed prior to trial by the Government
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pursuant to the Constitution of the United States and such laws as are
applicable thereto, to include, but not limited to, Article 46, UCMJ.

Date: 13 March 2014, Respectfully submitted,

/S/ Donald G. Rehkopf, Jr.
DONALD G. REHKOPF, JR.
Civilian Counsel for SPC Matthew K. Barry
Brenna, Brenna & Boyce, LLP
31 East Main Street, Suite 2000
Rochester, NY  14614

(585) 454-2000 = voice
(585) 454-3010 - fax
drehkopfjr@brennalaw.com

and

/S/ Joshua G. Grubaugh
JOSHUA G. GRUBAUGH
CPT, JA
Detailed Defense Counsel
Fort Drum Field Office 
Building T-101 Lewis Avenue
Fort Drum, NY 13602
315-772-1073
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